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ORDER 

 
¶ 1 Held: Affirmed. Presumption of Rule 651(c) compliance was not rebutted by post-

conviction counsel’s failure to properly allege Strickland prejudice. 
 

¶ 2 Petitioner LB Joseph argues that his post-conviction counsel did not provide reasonable 

assistance, as counsel failed to include proper allegations of Strickland prejudice for a claim that 

counsel otherwise cleaned up in a supplemental petition. We disagree. The trial record shows 

that this claim was plainly without merit, no matter how counsel may have presented it, so any 

further prejudice allegations, beyond those that post-conviction counsel did include, were not 

necessary amendments within the meaning of Rule 651(c). The presumption of Rule 651(c) 

compliance, arising from post-conviction counsel’s facially valid certificate, thus stands 

unrebutted. We affirm the dismissal of the post-conviction petition at the second stage. 
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¶ 3   BACKGROUND 

¶ 4   I. Trial evidence 

¶ 5 Petitioner and his brother, codefendant Leondo Joseph, waived their respective rights to 

counsel and were tried jointly, before a single jury, with each defendant representing himself. 

The jury convicted them both of aggravated kidnapping, aggravated criminal sexual assault, and 

aggravated battery. These convictions arose from their violent, hours-long assault of L.D. in the 

back of their car in December 2011. The jury found, in sum, that petitioner personally committed 

(repeated) acts of vaginal, oral, and anal penetration, and that he was accountable for similar acts 

committed by codefendant. Further details of these horrific crimes are set forth in our opinion 

affirming petitioner’s convictions on direct appeal. People v. Joseph, 2021 IL App (1st) 170741. 

We need not recount them here.  

¶ 6 For the limited purposes of this appeal, it will suffice to note that the State’s case at trial 

comprised three categories of evidence. The first was L.D.’s testimony, in which she described 

the charged offenses and identified petitioner and codefendant as her assailants. The second was 

other-crimes evidence from D.K., who testified that petitioner and codefendant kidnapped and 

sexually assaulted her in the back of their car in September 2012, about ten months after L.D. 

was similarly assaulted. And the third was a DNA analysis, which found that petitioner could not 

be excluded from the sperm fractions identified in the oral, anal, and undergarment samples 

taken from L.D., and that the vaginal sample matched codefendant but not petitioner. There was 

no other physical evidence, and the State did not introduce any statements that petitioner may 

have made to the police. 



No. 1-24-2409 

 

 

 

- 3 - 

¶ 7   II. Pro se pretrial motions 

¶ 8 Shortly after taking the reins, petitioner filed a slew of pro se motions to dismiss the 

indictment on various grounds. In one such motion, petitioner alleged that his arrest violated the 

fourth amendment, because the police kicked down his front door and arrested him inside his 

home without a warrant. The trial court construed this as a motion to suppress and thus asked 

petitioner what evidence the police recovered as a result of the allegedly unlawful arrest. “Just 

me,” petitioner answered. The trial court denied the motion with no further discussion. 

¶ 9 A few months later, petitioner filed another pro se “motion to dismiss for violation of the 

4th amendment and no probable case. Violation of the Illinois Constitution.” This motion states 

that it was “designed to mirror a motion to quash arrest and suppress evidence,” whatever that 

might mean. As in his previous motion, petitioner alleged that he was arrested inside his home 

without a warrant. This time around, he also alleged that his Miranda rights were violated when 

the police denied his request for an attorney at the station.  

¶ 10 As before, the trial court construed this pro se filing as a motion to suppress evidence on 

fourth amendment (and Miranda) grounds. To this end, the trial court again asked petitioner to 

specify what evidence the police obtained as a result of his allegedly unlawful arrest. Petitioner 

answered “[m]e, the physical, and any evidence they obtained afterwards from the illegal arrest 

for no probable cause,” which included, in petitioner’s view, the “forensic evidence that does not 

match.” Petitioner also reiterated that the police refused his request for a lawyer at the station. 

¶ 11 In response to the trial court’s questioning, petitioner acknowledged that the police did 

not recover anything from his home, other than him, during their allegedly warrantless entry. The 
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trial court explained to petitioner that he was not a piece of evidence that could be suppressed. 

See United States v. Crews, 445 U.S. 463, 474 (1980) (defendant “is not himself a suppressible 

‘fruit’ of an illegal arrest”). As for the “forensic evidence,” the trial court observed that the police 

obtained petitioner’s DNA from a buccal swab taken at the station, after petitioner’s arrest, and 

not from his house. For that reason, the trial court seemed to believe that the DNA evidence 

could not have been the product of an unlawful arrest and therefore was not subject to 

suppression. All in all, the trial court concluded, there would be “nothing to suppress,” even if 

the court were to find that petitioner’s arrest violated the fourth amendment. 

¶ 12 After some back and forth on the question of whether there was any evidence to suppress 

in the event of a fourth-amendment violation, petitioner got to the heart of the matter, as he saw 

it: “Well, this one isn’t so much a suppression hearing, your Honor, this is just *** a motion to 

dismiss, from the very front page of it says motion to dismiss, fourth amendment, no probable 

cause, violation of the Illinois Constitution.” 

¶ 13 Petitioner’s argument for dismissal, as best we understand it, went something like this. 

Because “the person is the very first thing,” the entire case is vitiated if a defendant is unlawfully 

arrested—say, without probable cause, or in his own home without a warrant. In other words, on 

petitioner’s theory, “in order for [him] to be charged, there had to be probable cause for an 

arrest.” But there wasn’t, so he claimed, and thus “not only was [this] an illegal arrest,” it was 

also a “completely illegal indictment.” The entire case was “illegal from the get go,” a “moral 

wrong *** from the very nature of it.” The trial court quickly found that there was “no legal 

basis” for granting this relief and denied the motion without any witnesses taking the stand. 



No. 1-24-2409 

 

 

 

- 5 - 

¶ 14   III. Forensic Testing 

¶ 15 Because it is critical to our disposition but appears to have been overlooked by the parties 

on appeal, we briefly relate the history of the forensic testing featured at defendant’s trial. As 

mentioned above, the complainant in this matter, L.D., was assaulted in December 2011, but 

another woman who testified at trial as an other-crimes witness, D.K., alleged that she was 

assaulted by petitioner (and codefendant) about ten months later, in September 2012. The 

investigations involving each of the alleged assaults are relevant to our discussion here. 

¶ 16   A. L.D.’s Assault (December 2011) 

¶ 17 When the complainant in this case, L.D., reported her sexual assault in December 2011, 

the police collected swabs as part of her sexual-assault kit. The crime remained unsolved 

initially. Defendant was not taken into custody or questioned. So quite obviously, the police did 

not take DNA samples from defendant at that time. 

¶ 18   B. D.K.’s Assault (September 2012) 

¶ 19 Like L.D., D.K. was swabbed as part of her sexual assault kit. But following this incident, 

petitioner was immediately arrested—and his DNA was collected, too. 

¶ 20 Petitioner (along with codefendant) was initially taken into custody in September 2012 

for D.K.’s assault. The arresting officer testified that petitioner and codefendant were found 

inside a vehicle with D.K., who was naked from the waist down and claimed she had been 

assaulted. Though he was arrested, petitioner was not ultimately charged. (The testimony 

suggested that D.K. refused to cooperate with the authorities.) 

¶ 21 Notably, however, petitioner did submit to DNA testing at that time. Sergeant Megan 
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Curry, an evidence technician working in the Area North police station, testified that she 

obtained a buccal swab from petitioner in October 2012. The DNA sample was placed in an 

envelope and given inventory number 12743071. 

¶ 22   C. Swabs from L.D. and D.K. are Matched 

¶ 23 Male DNA profiles were generated from the swabs taken from L.D. and D.K. as part of 

their sexual assault kits. The male profiles were checked against the “DNA index,” known as 

CODIS. Eventually, though none too quickly, the CODIS search yielded an “association,” as the 

forensic witnesses put it, between petitioner (and codefendant) and the L.D. and D.K. assaults.  

¶ 24 To confirm the “association” revealed by the CODIS search, ISP needed to perform a 

direct comparison of the samples obtained from L.D. (and D.K.) against a known standard. To 

facilitate this task, the Chicago Police Department submitted a buccal swab obtained from 

petitioner. The forensic scientists who performed these comparisons—Jennifer Belna and Lisa 

Fallara with the Illinois State Police Forensic Science Center at Chicago—testified to the 

inventory number of the swab that ISP received and used for this purpose. It was inventory 

number 12743071, the swab taken from petitioner on October 18, 2012, by Sergeant Curry. 

¶ 25   D. Petitioner’s Arrest for L.D. Assault in September 2014 

¶ 26 When Detective DiMeo arrested petitioner in September 2014 for the sexual assault and 

kidnapping of L.D., he apparently did not realize that the CODIS match had already been 

confirmed using that buccal swab from October 2012. In any event, he collected a second buccal 

swab, ostensibly to be used for confirmation testing, shortly after petitioner’s September 2014 

arrest. But that swab was not the source of any DNA evidence offered at trial.  
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¶ 27 Indeed, petitioner’s pro se cross-examination of Sergeant Curry shows his own 

confusion, where he cited to documentation of Detective Dimeo’s 2014 buccal swab and argued 

to Sergeant Curry that “it proves that Detective Mark Dimeo was the one who took the buccal 

standard and not you.” Sergeant Curry, who could not see the documentation petitioner was 

holding, simply reiterated that she personally swabbed petitioner in October 2012.  

¶ 28 The truth, in other words, was that petitioner was swabbed twice, once in 2012 and once 

by Detective Dimeo in 2014, but only the swab taken by Sergeant Curry in October 2012 was 

tested against L.D.’s swab and used in evidence against petitioner at trial. 

¶ 29   IV. Post-conviction Proceedings 

¶ 30 Petitioner raised several claims in his pro se post-conviction petition. Only two remain 

relevant. First, he alleged the same “violation of the fourth amendment” that he alleged in the 

trial court, based on his allegedly warrantless arrest inside his home. He did not, however, allege 

that any evidence should have been suppressed as a result of this violation. Second, petitioner 

alleged that direct-appeal counsel was ineffective, owing to counsel’s unspecified “failure to 

raise issues.” The pro se petition was not supported by any new evidence outside the trial record. 

¶ 31 The circuit court did not rule on the petition within 90 days, so it advanced to the second 

stage automatically. See 725 ILCS 5/122-2.1(a) (West 2022). Appointed post-conviction counsel 

filed a Rule 651(c) certificate and a supplemental petition that wove petitioner’s conclusory 

allegations that direct-appeal counsel “fail[ed] to raise issues” into a more determinate claim that 

direct-appeal counsel was ineffective for “failing to challenge the trial court’s failure to hold an 

evidentiary hearing on [petitioner’s] motion to quash arrest and suppress evidence.” 
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¶ 32 According to the supplemental petition, in his pretrial motion, petitioner alleged he was 

arrested in 2014 inside his home without probable cause or a warrant. As a result of this arrest, 

he was subjected to a search—a buccal swab for DNA— to which he did not consent, and which 

was neither justified by the unlawful arrest nor supported by an independent search warrant. And 

that search, so he claimed, yielded important evidence that the State used against him at trial. 

¶ 33 True, as the supplemental petition conceded, the officers had testified at trial that 

petitioner was arrested outside his home, where a warrant was unnecessary, and that petitioner 

consented to Detective Dimeo’s buccal swab—but that was all the more reason why a third-stage 

evidentiary hearing was necessary to settle these disputed facts.  

¶ 34 The supplemental petition further noted that, when petitioner tried to cross-examine the 

officers on these points at trial, his inquiries were barred on the ground that the fourth 

amendment was no longer relevant. Indeed, a suppression hearing was the time and place for 

these inquiries, and the trial court’s failure to hold one thus deprived petitioner of his right to 

“advance facts in support of his claim.”  

¶ 35 The State moved to dismiss the amended petition at the second stage. The State argued, 

among other things, that the police had probable cause to arrest petitioner, and that suppression 

of the DNA evidence, even if warranted, would not have changed the outcome of the trial.  

¶ 36 The circuit court dismissed the petition. This timely appeal followed. 

¶ 37   ANALYSIS 

¶ 38 Petitioner claims on appeal that post-conviction counsel did not provide reasonable 

assistance under Illinois Supreme Court Rule 651(c) (eff. July 1, 2017) at the second stage of 
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proceedings. Our review of counsel’s compliance with Rule 651(c) is de novo. People v. Frey, 

2024 IL 128644, ¶ 21.  

¶ 39 Rule 651(c) sets out the limited duties of reasonable assistance for post-conviction 

counsel, namely that counsel (1) meet with the petitioner to understand his claims; (2) examine at 

least the parts of the record relevant to those claims; and (3) make any amendment to the petition 

necessary for an adequate presentation of those claims. People v. Denham, 2026 IL App (1st) 

241578, ¶ 19.  If counsel files a certificate swearing to compliance, courts indulge a presumption 

of reasonable assistance that can only be rebutted by affirmative evidence in the record to the 

contrary. People v. Huff, 2024 IL 128492, ¶ 23. Here, counsel filed a valid Rule 651(c) 

certificate, so we start with a rebuttable presumption of reasonable assistance.  

¶ 40 Counsel’s duty to amend the petition to adequately present the petitioner’s claims 

includes making any amendments to avoid procedural default—forfeiture—by alleging 

ineffective assistance of counsel under Strickland v. Washington, 466 U.S. 668 (1984). See 

People v. Addison, 2023 IL 127119, ¶¶ 23-29; People v. Agee, 2023 IL 128413, ¶¶ 57-63. So if a 

constitutional claim was forfeited at trial or on direct appeal, post-conviction counsel must 

amend the post-conviction petition to allege that trial and/or appellate counsel was deficient for 

not raising that issue, and that this deficient performance prejudiced the petitioner. See People v. 

Yankaway, 2025 IL 130207, ¶ 61.  

¶ 41 That, in petitioner’s view, is where post-conviction counsel fell short. He concedes that 

post-conviction counsel alleged direct-appeal counsel’s deficient performance for failing to 

challenge the trial court’s refusal to hold a hearing on the motion to suppress. But he says post-
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conviction counsel failed to properly allege that this deficient performance by direct-appeal 

counsel prejudiced petitioner.  

¶ 42 To put a finer point on it, to allege prejudice in this context—the failure to challenge the 

absence of a suppression hearing—the petition must allege that the motion to suppress would 

have succeeded and that there is a reasonable probability that the suppression would have led to 

an acquittal. People v. Henderson, 2013 IL 114040, ¶¶ 12, 15. Instead, says petitioner, post-

conviction counsel merely alleged that petitioner had a statutory right to an evidentiary hearing, 

see 725 ILCS 5/114-12(b) (West 2024), and the court erred in denying him one.  

¶ 43 Petitioner has not rebutted the presumption of reasonable assistance. Start with three 

basic principles. One, post-conviction counsel is not required to make amendments that would 

“only further a frivolous or patently nonmeritorious claim.” Huff, 2024 IL 128492, ¶ 22. Two, 

counsel is not required to raise new claims not alleged in the initial petition. People v. Pendleton, 

223 Ill. 2d 458, 472 (2006); People v. Davis, 156 Ill. 2d 149, 164 (1993). And three, post-

conviction counsel does not perform unreasonably simply because her ultimate argument lacks 

merit. People v. Williams, 2025 IL 129718, ¶ 46; see People v. Turner, 2026 IL App (1st) 

241967-U, ¶ 32 (“Postconviction counsel is not required to perform miracles; he is required to 

ensure that the petition adequately presents the claim the petitioner intends to raise.”). 

¶ 44 Post-conviction counsel inherited a petition that alleged a fourth-amendment violation for 

illegal arrest and a claim that direct-appeal counsel failed to raise “issues.” Diligent counsel 

would have quickly understood that an unlawful arrest is not a legal basis for dismissing an 

indictment. Crews, 445 U.S. at 474 (“An illegal arrest, without more, has never been viewed as a 
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bar to subsequent prosecution.”). So that claim—petitioner’s own original claim, as far as we can 

tell—was legally frivolous.  

¶ 45 Presumably for that reason, post-conviction counsel, like the trial court, recast 

petitioner’s fourth-amendment claim as a suppression theory. Said simply, petitioner was 

illegally arrested, and any evidence obtained as a result of that illegal arrest—the DNA sample 

taken incident to the arrest by Detective Dimeo—should have been suppressed. The trial court 

erred by refusing to hold a suppression hearing on that claim. 

¶ 46 On its face, that is a viable theory. If petitioner could prove, contrary to the officers’ 

testimony at trial, that he was arrested inside his home without a warrant (and without his 

consent or exigent circumstances), then evidence obtained incident to that arrest might be subject 

to suppression as fruit of the poisonous tree. See id.; People v. Hagestedt, 2025 IL 130286, ¶ 45; 

People v. Jenkins, 2021 IL App (1st) 200458, ¶ 68.  

¶ 47 But it was not a meritorious claim, in fact, for a reason we previewed earlier in our 

discussion of the forensic testing: the DNA sample taken from petitioner by Detective Dimeo in 

2014 was not the one tested against L.D.’s swabs. The police tested the first swab taken from 

petitioner in 2012 by Sergeant Curry. So even if petitioner was unlawfully arrested in 2014, that 

illegal arrest led to no evidence used against him at trial. A suppression hearing would have been 

pointless; there was nothing to suppress. 

¶ 48 This conclusion would have been evident to direct-appeal counsel after reading the trial 

record. For this reason alone, direct-appeal counsel would have been hard-pressed to argue, in 

good faith, that the trial court’s alleged error was anything but harmless. See People v. Hopkins, 
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52 Ill. 2d 1, 5-6 (1972) (failure to hold suppression hearing reviewed for harmless error); People 

v. Ward, 301 Ill. App. 3d 862, 880 (1998); People v. Tyler, 2023 IL App (1st) 181821-U, ¶ 89. 

¶ 49 And that, in turn, suggests a strategic rationale for post-conviction counsel’s reticence on 

the topic of prejudice. Post-conviction counsel was content to argue that petitioner was denied 

his statutory right to a hearing and then to assert, without argument, that this would have been a 

winning point of error on direct appeal. Focus on the statutory right and leave the quiet part 

unspoken—that there was no legal or even factual underpinning for a suppression hearing in the 

first place. The more detailed the supplemental petition on the issue of prejudice, the more 

obvious its flaws would have shown through. 

¶ 50 It wasn’t much, but counsel had even less to start with. Post-conviction counsel is not 

required to spin gold from straw. He inherited a pro se petition that probably would not have 

survived the first stage of proceedings, where a mere “gist” of a claim is required, were it not for 

the fact that the circuit court did not rule on it within 90 days. See 725 ILCS 5/122-2.1(a) (West 

2022). We cannot fault post-conviction counsel for doing what he could with very little. We 

certainly cannot say that petitioner has overcome the presumption of reasonable assistance. 

¶ 51   CONCLUSION 

¶ 52 The judgment of the circuit court is affirmed.  

¶ 53 Affirmed. 


