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NATURE OF THE CASE

The Illinois Code of Civil Procedure (“the Code™) permits a plaintiff to
voluntarily dismiss their cause of action without prejudice at any time prior to trial or
hearing in their case. 735 ILCS 5/2-1009 (West 2018). The Code further permits a
plaintiff to refile their case, previously dismissed voluntarily, within one year of the
dismissal or within the remaining period of limitation, whichever is greater. 735 ILCS
5/13-217 (West 2018). However, a plaintiff's ability to refile a voluntarily dismissed
case is not limitless. Section 13-217 of the Code permits only one refiling of a claim,
even if the applicable statute of limitations has not expired. Wells Fargo v. Norris,

2017 1L App (3d) 150764, 920.

The matter at bar concerns the application of section 13-217 of the Code as it
pertains to a breach of note action. The operative issue is whether a breach of note action
is the same cause of action as a mortgage foreclosure suit under res judicata principles
for the purposes of section 13-217 of the Code. In the lower courts, the trial court denied
Defendants® 2-619 motion to dismiss based upon section 13-217 of the Code, struck
Defendants’ affirmative defenses, and granted summary judgment in favor of the
Plaintiff. On appeal, the First District Appellate Court vacated the trial court’s order of
summary judgment and dismissed Plaintiff’s complaint pursuant to section 13-217 of the
Code. The Supreme Court of Illinois granted Plaintiff’s Petition for Leave to Appeal.
Plaintiff adopts and incorporates the arguments made in its Petition for Leave to Appeal
with this Brief and respectfully requests that this court reverse the decision of the

Appellate Court.
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ISSUES PRESENTED FOR REVIEW

(1) Whether the Appellate Court erred in vacating the Circuit Court’s order
granting summary judgment in favor of Plaintiff?

(2) Whether the Appellate Court erred in dismissing Plaintiff’s breach of contract

claim pursuant to the single refiling rule of section 13-217 of the Illinois Code
of Civil Procedure?

STANDARD OF REVIEW

All matters before the Court in the case at bar are subject to de novo review. On
appeal, the standard of review of an order of summary judgment is de nove. Seymour v.
Collins, 2015 TL 118432, f42. Likewise, the standard of review of the decision to grant
or deny a motion to dismiss based upon certain defects or defenses is de nove. King v.
First Capital Financial Services Corp., 215 111.2d 1, (2005).

STATEMENT OF JURISMCTION

Illinois Supreme Court Rule 315 confers jurisdiction upon this Court. The
Appellate Court issued its decision on November 6, 2017, and no petition for rehearing
was filed. (A67- A79). The petition for leave to appeal was filed with the Supreme
Court Clerk on December 27, 2017 and granted on March 21, 2018. (Al). The filing of

Appellant’s brief is timely.

STATEMENT OF FACTS

On November 20, 2006, Andres Cobo and Amy M. Rule executed a certain
promissory note payable to the order of Plaintiff’s predecessor in interest, Waukegan
Savings and Loan, SB (“Waukegan”), in the principal amount of $227,500.00, with
interest (the “Note™). R. V1, C. 116 — C. 118; (A105 — A107). The Note was secured by

a mortgage dated November 20, 2006 and recorded December 7, 2006 in the office of the
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recorder of deeds of Cook County, Illinois (the “Mortgage™). R. V1, C. 119 — C. 129;
(A108 — Al21). The Mortgage identified the borrowers as “Andres Cobo and Amy M.
Rule, married and Aldo Jordan unmarried.” R. V1, C. 119; (A108). The Mortgage was
executed by Andres Cobo, Amy Rule, and Aldo Jordan. R. V1, C. 129; (118). Said
Mortgage was recorded against the real property commonly known as 625 S. 12th Ave.,
Maywood, Illinois 60153. R. V1, C. 120; (A109).

On December 8, 2011, Waukegan filed a complaint for mortgage foreclosure in
the Chancery Division of the Circuit Court of Cook County, docketed as Case No. 11 CH
42013 (“Foreclosure Action™). R.V1, C. 168 —C. 191; (A163 — A187). The complaint
sought foreclosure of the property located at 625 S. 12th Ave., Maywood, lllinois 60153.
R. V1, C. 169; (A164). Waukegan named the following parties as defendants to the
foreclosure: Aldo Jordan; Aldo Jordan as trustee of the Aldo Jordan Revocable Trust
dated September 23, 2009; Stephanie Oelsligle as trustee of the Stephanie Oelsligle Trust
dated September 23, 2009; Andres Cobo; Amy Rule; Ex Sites, LLC; and Unknown
Owners or Parties Interested in or in Actual Possession of Said Land or Lots. R, V1,
C. 168; (A163). The complaint alleged that a default occurred under the terms of the
mortgage for monthly installments due July 1, 2011 and thereafter, and alleged an
amount due and owing of $214,079.06 plus interest, late fees, and collection costs.
R. V1, C. 169; (A164).

The complaint identified the present owner of the subject property as “Aldo
Jordan as trustee of the Aldo Jordan Revocable Trust dated September 23, 2009,
Stephanie Oelsligle as trustec of the Stephanic Oelsligle Trust dated September 23,

2009.” R. V1, C. 169; (A164). The complaint further named as persons claimed to be
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personally liable for a deficiency as Andres Cobo, Amy Rule, and Aldo Jordan.
R.V1,C. 169; (A164). As its prayer for relief, Plaintiff requested a judgment of
foreclosure and sale pursuant to the mortgage and “if sought” an order granting a
shortened redemption; a personal judgment for deficiency; an order placing the
mortgagee in possession or appointing a receiver; and a judgment for attormeys’ fees,
costs and expenses. R. V1, C. 170; (A166). The Foreclosure Action was voluntarily
dismissed without prejudice on April 2, 2013. R. V1, C. 194.

On April 16, 2013, Plaintiff First Midwest Bank, as agent for the Federal Deposit
Insurance Corporation, receiver for Waukegan, filed a complaint for breach of a
promissory note in the Law Division of the Circuit Court of Cook County, docketed as
Case No. 13 L. 3865 (“First Collection Action™). R. V1, C. 196 — C. 202; (A156 — A162).
The First Collection Action attached a copy of the Note and alleged a breach of that
promissory note dated November 20, 2006. R. V1, C. 196 — C. 202; (A156 — A162). The
complaint alleged that on November 20, 2006, borrowers Andres Cobo and Amy M. Rule
executed a promissory note in favor of Waukegan in exchange for a loan in the amount of
$227,500.00. R. V1, C. 196; (A156). Under the terms of the Note, borrowers were to
make monthly payments in the amount of $1,400.76 with an annual interest rate of
6.250%. R.V1, C. 200; (A160). The complaint further alleged that the borrowers failed
to make payments dated July 1, 2011 and thereafter. R. V1, C. 197; (A157). As its
prayer for relief, Plaintiff requested a judgment against the borrowers in the amount of
$251,165.72, plus accrued interest and late fees through the date of judgment, plus

attorney’s fees and costs of suit. R. V1, C. 197; (A157).
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On April 3, 2015, the circuit court entered an order denying Plaintiff’s oral
motion to continue the trial date, and granting Plaintiff’s oral motion to voluntarily
dismiss the case pursuant to 735 ILCS 5/2-1009. R. V1, C. 205.

On July 30, 2015, Plaintiff filed a two-count complaint pleaded in the alternative
for breach of contract and unjust enrichment against defendants Andres Cobo and Amy
M. Rule in the Law Division of the Circuit Court of Cook County, docketed as Case No.
15 L 7759 (“Second Collection Action™ or “Plaintiff’s Complaint™). R. V1, C.2 - C. 57,
(A100 — A155).

Count I of the Second Collection Action attached a copy of the Note and
Mortgage and alleged that defendants Andres Cobo and Amy M. Rule executed a certain
promissory note and mortgage in favor of Waukegan for a loan in the amount of
$227,500.00. R. V1 C. 2; (A100). Count I further alleged a breach of the note. R. V1]
C. 3; (A101). Count I sought a judgment in the amount of $278,838.13 against Andres
Cobo and Amy M Rule, jointly and severally, for principal, interest, late charges,
appraisal fees, escrow deficiency, and for attorneys’ fees and costs. R. V1 C. 4; (A102).
Count 1I of the Second Collection Action for unjust enrichment was pleaded as an
alternative legal theory to Count . R. V1 C. 4; (A102).

Defendants filed a motion to dismiss the Second Collection Action pursuant to
section 2-619 of the Code (735 ILLCS 5/2-619 (West 2018)). R. V1, C. 101 —C. 203. In
their motion to dismiss, Defendants alleged that the Second Collection Action was barred
pursuant to section 13-217 of the Code by the single refiling rule, arguing that “Plaintiff
previously filed two (2) lawsuits alleging the same breach of the same promissory note

and voluntarily dismissed both of the prior lawsuits.” R. V1, C. 106.
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Following briefing and oral argument, the circuit court denied the motion to
dismiss in a written opinion order. R. V1, C. 246 — R. V2, C. 252, In denying the
motion, the court applied the transactional test to determine whether the causes of action
are the same for purposes of res judicata. R. V1, C. 247. The court cited the holding in
LP XXV, LLCv. Michael Goldstein, 349 11l. App. 3d 237, 241 (2004), which determined
that “although they are closely related in time and functionality, a mortgage and a
promissory note are not part of the same transaction or occurrence because they serve
distinct purposes.” R. V1, C. 247. The trial court concluded, “Accordingly, the current
action constitutes the first refiling of the 2013 promissory note action, not the second
refiling of the 2011 mortgage foreclosure action and is not barred by res judicata of
section 13-217.” R. V1, C, 249,

The trial court subsequently denied Defendants’ motion to reconsider the order of
June 23, 2016 denying Defendants’ motion to dismiss. R. V2, C. 428 — C. 430.

On November 16, 2016, Defendants filed their answer to Plaintiff’s complaint and
four affirmative defenses. R. V2, C. 441 —R. V3, C. 551.

In their first affirmative defense, Defendants pleaded that the Second Collection
Action was an impermissible refiling pursuant to 735 ILCS 5/13-217. R. V2, C. 450 —
C. 452. Defendants asserted that their first affirmative defense was pled in order to
preserve the issue for appeal. R. V2, C. 451.

The second, third, and, fourth affirmative defenses are not relevant for the
purposes of this appeal.

On December 8, 2016, Plaintiff filed a motion to strike Defendants’ affirmative

defenses pursuant to section 2-619 of the Code (735 ILCS 5/2-619). R. V3, C. 552 —
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C.593. Additionally, on January 23, 2017, Plaintiff filed a motion for summary
judgment. R. V3, C. 609 — R V4, C. 928. On March 2, 2017, the trial court granted
Plaintiff’s motion to strike Defendants’ affirmative defenses in a written opinion order,
and struck Defendants’ first, second, third, and fourth affirmative defenses. R. V6, C.
1311 — C. 1314. On March 23, 2017, in a written opinion order, the trial court granted
Plaintiff’s motion for summary judgment, and entered a final money judgment in favor of
Plaintiff in the amount of $308,192.56. R. V6, C. 1492 — C. 1494.

On April 4, 2017, Defendants timely filed their Notice of Appeal and Request for
Preparation of the Record. R. V6, C. 1495 — C. 1499. Following briefing on the issues,
on November 6, 2017, the Appellate Court reversed the decision of the trial court,
vacated the order granting summary judgment, and dismissed Plaintiff’s underlying
complaint. (A67, §1). The Appellate Court found that for purposes of a res judicata
analysis, the same set of operative facts gave rise to the cause of action in the Foreclosure
Action and the collection actions. (A76, Y25). Thus, contrary to the circuit court, the
Appellate Court held that Plaintiff’s Second Collection Action was an impermissible
second refiling of the Foreclosure Action in violation of section 13-217 of the Code
(735 ILCS 5/13-217). (A78, 428).

On December 27, 2017, Plaintiff filed its Petition for Leave to Appeal. (A2 —
AS50). On or around January 15, 2018, Defendants filed their Answer to the Petition for
Leave to Appeal. (A51 — A66). On March 21, 2018, the Supreme Court allowed the
Petition for Leave to Appeal. (Al)

From the November 6, 2017 order of the Appellate Court, Plaintiff now appeals.
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ARGUMENT

I. The Single Refiling Rule Does Not Bar The Second Collection Action.

Plaintiff did not violate section 13-217 of the Code by filing the Second Collection
Action. The Second Collection Action is the first refiling of Plaintiff’s First Collection
Action, and not a second refiling of the Foreclosure Action.

Section 13-217 of the Code, known as the single refiling rule, provides a plaintiff
with a one-time right to refile a claim that has been voluntarily dismissed or dismissed for
want of prosecution within one year of the entry of the dismissal order or within the
remaining period of limitation, whichever is greater. 735 ILCS 5/13-217 (West 2018).
“The purpose of section 13-217 is to facilitate the disposition of cases on the merits and
to avoid its frustration upon grounds unrelated to the merits.” Wells Fargo Bank, N.A. v.
Norris, 2017 IL App (3d) 150764, 20. However, the refiling rule is not limitless and a
plaintiff is permitted only one refiling of a claim. Id

In order to determine whether a complaint is considered to be a refiling of a
previously filed complaint for purposes of section 13-217 of the Code, the court applies
the principles of res judicata to determine if the two matters constitute the same cause of
action. Norris, 2017 Il App (3d) 150764, §21.

The doctrine of res judicata allows a trial court to dismiss an action on the grounds
that it is barred by a previous judgment. Marvel of Illinois, Inc. v. Marvel Contaminant
Control Industries, Inc., 318 TIl.App.3d 856, 863 (2nd Dist. 2001). The essential elements
that need to be satisfied in order to invoke the doctrine of res judicata are “(1) a final
judgment on the merits rendered by a court of competent jurisdiction; (2) an identity of

cause of action; and (3) an identity of parties or their privies.” Id. It is only where all
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three elements are satistied that the prior action will be “conclusive as to all issues that
were, or properly might have been, raised in that action.” /d.

In determining whether there is an identity of the cause of action, the courts apply the
transactional test. Norris, 2017 Il App (3d) 150764, 421(citing River Park, Inc. v. City of
Highland Park, 184 111.2d 290, 310-311(1998)). “{P]ursuant to the transactional analysis,
separate claims will be considered the same cause of action for purposes of res judicata it
they arise from a single group of operative facts, regardless of whether they assert
different theories of relief.” River Park, Inc. v. City of Highland Park, 184 111.2d 290,
311 (1998).

Applying section 13-217 of the Code to the case at bar, it is clear that the Second
Collection Action was not an impermissible refiling, as a suit for breach of a promissory
note and a mortgage foreclosure action do not arise out of a single group of operative
facts but rather are separate and distinct causes of action.

A. A Breach of Note Action and a Mortgage Foreclosure Action Do Not Arise
From a Single Group of Operative Facts.

The operative facts underlying the promissory note and the mortgage are distinct. A
promissory note is a negotiable instrument as defined by the Uniform Commercial Code

and codified in [llinois in 810 ILCS 5/3-104(a):

“Negotiable instrument” means an unconditional promise or order to pay a fixed

amount of money, with or without interest or other charges described in the promise

or order, if it:

(1) is payable to bearer or to order at the time it 1s issued or first comes into
possession of a holder;

(2) is payable on demand or at a definite time; and

(3) does not state any other undertaking or instruction by the person promising or
ordering payment to do any act in addition to the payment of money, but the
promise or order may contain (i) an undertaking or power 10 give, maintain, or
protect collateral to secure payment, (ii) an authorization or power to the holder to
confess judgment or realize on or dispose of collateral, or (iii) a waiver of the
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benefit of any law intended for the advantage or protection of any obligor.
810 ILCS 5/3-104 (West 2018).

Section 15-1207 of the Illinois Mortgage Foreclosure Law (“IMFL”) defines

mortgage:

“Mortgage” means any consensual lien created by a written instrument which grants

or retains an interest in real estate to secure a debt or other obligation. The term

“mortgage” includes, without limitation:

(a) mortgages securing “reverse mortgage” loans as authorized by subsection (a) of
Section 5 of the Illinois Banking Act;

(b) mortgages securing “revolving credit” loans as authorized by subsection (c) of
Section 5 of the Illinois Banking Act, Section 1-6b of the Illinois Savings and
Loan Act and Section 46 of the Illinois Credit Union Act;

(c) every deed conveying real estate, although an absolute conveyance in its terms,
which shall have been intended only as a security in the nature of a mortgage;

(d) equitable mortgages; and

(e) instruments which would have been deemed instruments in the nature of a

mortgage prior to the effective date of this amendatory Act of 1987. 735 ILCS
5/15-1207 (West 2018).

The interaction between a promissory note and a mortgage is apparent. The first is a
negotiable instrument, and the second is an agreement to secure a promise to repay. The
Uniform Commercial Code clearly contemplates that a promissory note may be executed
alongside a corresponding mortgage of collateral. Likewise, the IMFL acknowledges that
a mortgage grants a lien on property in order to secure the repayment of a debt. However,
notwithstanding the interaction between the two types of instruments, a promissory note
and a mortgage are distinct, separate transactions, both in law and in fact.

It follows that a breach of note action is separate and distinct from a mortgage
foreclosure action. “Well-settled Illinois case law permits lenders to bring separate

kk

enforcement actions on the mortgage and the note.” Turczak v. First American Bank,
2013 IL App (1st) 121964, 927. “Upon default, a mortgagee may sue upon the note itself

or bring an action to foreclose the mortgage. These remedies may be pursued

consecutively or concurrently.” Farmer City State Bank v. Champaign National Bank,

10

SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM



123038

138 Hl.App.3d 847, 852 (4th Dist. 1985). This well-settled rule of law indicates the
distinctions between a mortgage and a note and the remedies available under each of
these contracts. The note is executed to provide capital and evidences the debt. The
mortgage secures the debt.

Further, the distinct remedies available under a breach of note action and a mortgage
foreclosure action are based upon the differing nature of these causes of action. A
mortgage foreclosure suit is a quasi in rem action while a breach of note action is a
purely in personam proceeding.

A judgment in personam imposes a personal liability or obligation on one person
in favor of another. A judgment in rem affects the interests of all persons in
designated property. A judgment guasi in rem affects the interests of particular
persons in designated property. The latter is of two types. In one the plaintiff is
seeking to secure a pre-existing claim in the subject property and to extinguish or
establish the nonexistence of similar interests of particular persons. In the other
the plaintiff seeks to apply what he [or she] concedes to be the property of the
defendant to the satisfaction of a claim against him [or her]. Turczak, 2013 IL
App (1) 121964, 433 (citing Hanson v. Denckla, 357 U.S. 235, 246 n.12, 78
S.Ct. 1228, 2 L.Ed.2d 1283 (1958)).
A quasi in rem foreclosure action provides a distinct remedy from an in personam breach
of note suit. Turczak, 2013 1L App (Ist) 121964, §33. The legal precedent clearly
distinguishes a suit on a promissory note from a mortgage foreclosure action, and treats
them as separate causes of action.

The application of a res judicata analysis in a breach of contract action should follow
these well-seftled principles. In analyzing the differing nature of various contracts that
may comprise a loan transaction as it applies to the single-refiling rule, the Second
District Court in LP XXVI, LLC v. Goldstein, 349 l1l.App.3d 237 (2d Dist. 2004) relied

upon the same case law precedent. In Goldstein, the defendant executed a promissory

note in the amount of $1,050,000 which was secured by a mortgage on certain real

11
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property. LP XXVI, LLC v. Goldstein, 349 11LApp.3d 237, 238 (2d Dist. 2004). The
defendant also executed a personal commercial guaranty. JId. After the default,
plaintiff’s predecessor in interest filed a mortgage foreclosure suit and following the
foreclosure sale obtained an in rem deficiency judgment. [Id. at 239. After being
assigned all interest in the note, guaranty, and deficiency judgment, the plaintiff filed a
separate lawsuit against the defendant for breach of the guaranty. Id The trial court
dismissed the suit on the guaranty, finding that under the doctrine of res judicata the
claim was barred by the previous foreclosure judgment. Id. The Appellate Court
reversed the trial court’s decision, finding that the action against the guarantor was not
barred. In analyzing the facts of the case under the transactional test, the Appellate Court
stated:
At first blush, a transactional analysis may appear to lead to the conclusion that
the action on the guaranty is the same cause of action as the mortgage foreclosure,
because the note, mortgage, and guaranty were all executed concurrently and,
apparently as components of a related deal. Such a result, however, overlooks the
practical aspects of the interrelated transactions comprising the execution of the
note, mortgage, and guaranty, as well as long-settled precedent, and reduces the
transactional analysis to the most cursory and formalistic level. The note was
executed to provide the capital, the mortgage to secure the note. Defendant
personally provided the guaranty in order to assure the lender that any shortfall in
the security provided by the mortgaged property would be made good. While the
three transactions are related, we do not believe that their mere proximity in time
and the overlap of some of the parties render them a single transaction, especially
in light of the purpose of each of these transactions. Id. at 240-241.
The holding in Goldstein logically follows the well-settled precedent regarding the
distinct nature of actions on a note and mortgage foreclosure suits. The Goldstein court
allowed the Plaintiff to pursue the separate action for breach of guaranty, because the

transaction creating the guaranty was distinct from those creating the mortgage and the

promissory note. Likewise, in the case at bar, the borrowers executed both a promissory

12
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note, and a separate mortgage. The reasoning of the Goldstein court should be applied,
and this Court should determine that Plaintiff’s single-count mortgage foreclosure case, a
quasi in rem action did not arise from the same transaction as the subsequent collection
actions.

This Court should follow the holding in Goldstein, because it considers and
distinguishes the unique nature of the different contracts and agreements that may
comprise a loan transaction. Beyond a mortgage, note, and guaranty, there are many
additional contracts that may be executed in connection with a loan agreement including
but not limited to an assignment of rents and UCC Article 9 security agreements and
financing statements. Additionally, there are many instances where multiple properties
collateralize a single indebtedness, or where the proceeds from a single promissory note
are used to purchase several properties with corresponding mortgages. A plaintiff should
be able to pursue the remedies provided for in each contract, without jeopardizing the
relief authorized by a separate contract. It strains credulity to argue that by instituting a
single-count mortgage foreclosure action that might include allegations related to the
other contracts that comprise a loan transaction, a plamtiff might be barred from seecking
relief under its UCC security agreement and financing statement, guaranty, or other
agreement once the mortgage foreclosure is adjudicated, or not adjudicated as in this
case. Although a mortgage and promissory note are intertwined, they are in fact and in
law just as separate as any other contract that may be part of a loan transaction. It 15 clear
that the cause of action in a breach of note suit and a mortgage foreclosure action are

based on entirely different transactions.

13
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In the present case, the Foreclosure Action arose out of the mortgage, while the First
Collection Action and Second Collection Action arose out of the note. As such,
Plaintiff®s Second Collection Action is a refiling of the First Collection Action not a
second refiling of the Foreclosure Action.

B. The Tnal Court’s Analvsis is Correct.

The trial court considered the legal precedent regarding the rights of plaintiffs to
pursue an action on the note and mortgage consecutively or concurrently as well as the
distinct nature of a note and mortgage. R. V1, C. 247. The court also reviewed and
analyzed Goldstein and determined that under this line of reasoming, Plaintiff’s Second
Collection Action was not a refiling of the Plaintiff’s Foreclosure Action. R. VI,
C. 247 - 248. However, the trial court acknowledged that LSREF2 Nova Investments, 111,
LLC v. Coleman, 2015 IL App (1st) 140184 altered the manner in which the court must
conduct its analysis for res fudicata purposes. R. V1, C. 248.

In Coleman, the plaintiff’s predecessor in interest filed a single-count mortgage
foreclosure complaint seeking a judgment of foreclosure and a personal deficiency
judgment. LSREF2 Nova Investments IlI, LLC v. Coleman, 2015 IL App (1st} 140184,
94. The plaintiff sought relief in its capacity as the holder of the note and mortgage and
alleged the amount of the unpaid balance and that the defendant was personally liable for
any deficiency. fd. The plaintiff additionally attached a copy of the note and mortgage to
the complaint. 7/d. The judgment of foreclosure entered in the case provided that the
plaintiff was entitled to a deficiency judgment against the defendant. Id. at 5.
Following the foreclosure sale, the court entered an in rem deficiency judgment in the

sum of $227,416.32 with interest as provided by statute against the subject property. Id.
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at 75. Subsequently, the plaintiff filed a suit on the note, seeking to recover the
deficiency amount against defendant. Plaintiff’s suit on the note was dismissed under the
doctrine of res judicata.

On appeal in Coleman, the Appellate Court determined that a plaintiff who filed a
single-count foreclosure case that sought a personal deficiency judgment against
defendants was barred by res judicata from pursuing a second action for breach of the
note in the amount of the deficiency judgment following the order approving sale. fd. at
914 —916. The court questioned whether, for the purposes of res judicata principles, the
claim raised in the breach of note lawsuit could have been resolved in the prior mortgage
foreclosure lawsuit. In answering affirmatively, the court stated:

In the foreclosure action, plaintiff sought to recover any amount not covered by the
foreclosure sale against defendant as provided by section 15-1508(e) based on
plaintiff’s default on the mortgage and the promissory note. In the claim underlying
this appeal, plaintiff again sought recovery based on the same default by defendant on
the note and recovery of the amount of the deficiency as determined by the order
confirming sale in the foreclosure action. We, therefore, conclude that plaintiff’s
claim as alleged in the complaint before us and its claim for personal deficiency
judgment in the foreclosure suit arise from a single group of operative facts---the
deficiency which resulted from after the foreclosure sale based on plaintiff’s
default—albeit on different causes of action against defendant. As a result, plaintiff’s
claim 1s barred by the doctrine of res judicata. Id. at y16.

The Coleman court found that because the plaintiff failed to obtain a personal
deficiency in the completely adjudicated foreclosure, the plaintiffs subsequent collection
action for the in rem deficiency amount was barred. Coleman, 2015 IL. App (lst)
140184, q15.

The trial court rightly distinguished Coleman from the case at bar as Plaintiff never
obtained a deficiency judgment in their mortgage foreclosure action because the case was

voluntarily dismissed prior to judgment of foreclosure and sale of the real property.
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R. V1, C. 246 — R. V2, 252. Further, Plaintiff did not seek to recover a deficiency
amount arising out of the Foreclosure Action in either its First Collection Action or its
Second Collection Action, but rather the indebtedness evidenced by the note. R. V1, C.
249. The present matter and the Coleman case are factually distinguishable and the trial
court’s analysis should be adopted by this court.

II. The Appellate Court Erred in its Analvsis of and Reliance on Coleman,

In applying the transactional test, the Appellate Court erred in its reliance on and
application of Coleman. The decision of the Appellate Court should be reversed as the
present matter is factually distinguishable from Coleman. Additionally, the Appellate
Court failed to distinguish between a personal deficiency judgment following a
foreclosure sale and a judgment on a note.

A. The Case at Bar is Factually Distinguishable from Coleman.

In Coleman, following the completely adjudicated mortgage foreclosure action, the
plaintiff filed a breach of note suit to recover the in rem deficiency amount not recovered
by the plaintiff through the foreclosure sale. Coleman, 2015 I, App (1st) 140184, f6-7.
Here, Plaintiff voluntarily dismissed the mortgage foreclosure action prior to entry of a
judgment of foreclosure or sale of the real property, and as such there was no possible
personal deficiency judgment to pursue. It was never possible for the court in the
Foreclosure Action to enter an order against the borrowers personally, because the
foreclosure never reached the point of the judicial sale.

The key distinction between the case at bar and Coleman is the fact that Coleman was
adjudicated to completion, a judgment was entered on a deficiency, and the subsequent

suit on the note was an attempt to recover the in rem deficiency amount rather than a
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separate action on the note. In essence, the second action in Coleman was barred because
it was a supplementary proceeding to collect on the deficiency previously adjudicated in
the foreclosure. 1n the present matter, the suit on the note is to collect the entire amount
due under the note and is not based upon the findings and determinations in the
Foreclosure Action or any personal deficiency judgment amount, This breach of contract
case arises solely from the note executed by the Defendants in favor of the Plaintiff.

Despite these key factual differences, the Appellate Court examined the allegations
made in the relevant complaints in the present case and compared them to the allegations
made in the complaints in Coleman. The Appellate Court determined that factually this
case is akin to Coleman and that Plaintiff in its foreclosure complaint was seeking relief
under both the mortgage and the note thus barring the filing of Plaintiff’s Second
Collection Action under section 13-217 of the Code. However, the Appellate Court’s
analysis does not take into account that the allegations in the mortgage foreclosure
complaint are part of the form pleading of section 15-1504 of the IMFL (735 ILCS 5/15-
1504(West 2018)) or distinguish between the pursuit of a deficiency judgment following
the entry of an order approving sale from a suit for judgment on the note.

The allegations in the Foreclosure Action complaint that the Appellate Court found
relevant for purposes of determining that Plaintiff was seeking recovery under the note as
well as a judgment of foreclosure include: (1) Plaintiff’s capacity found under section
1504(a)(3)(n); (2) the amount of the original indebtedness under section 1504(a)(3)(h);
(3) that attached to the complaint was a copy of the mortgage and a copy of the note

under section 1504(a)(2); (4) the statement of default and amounts due and owing under
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section 1504(2)(3)()%; (5) the names of defendants claimed to be personally liable for
deficiency, if any under section 1504(a)(3)(m)*; and (6) that Plaintiff sought as relief a
judgment of foreclosure and sale and also a “personal judgment for deficiency.” First
Midwest Bank, as successor in Interest to Waukegan Savings Bank, fik/a Waukegan
Savings and Loan, SB,v. Cobo, 2017 IL App (1st) 170872, 923; (A76, 923).

The allegations noted by the Appellate Court are all part of the form complaint found
in section 1504(a) of the IMFL. The Appellate Court’s reliance on the similarity of the
allegations in Plaintiff’s Foreclosure Action complaint with the complaint filed in
Coleman fails to account for the form nature of those pleadings. “The Foreclosure Law
establishes the formal pleading requirements of a foreclosure complaint.” Wells Fargo
Bank, N.A. v. Mundie, 2016 IL App (Ist) 152931, 10. For instance, the allegations
regarding a plaintiff’s capacity are required under a mortgage foreclosure complaint. See
Wells Fargo Bank, N.A. v. Mundie, 2016 IL App (1st) 152931, §10 (“Section 15-1504(a)
provides that a complaint may be in substantially the form prescribed by statute, and
section 15-1504(a)(3)(N) requires the plaintiff to state the capacity in which it brings the
foreclosure.”), Additionally, the allegations that a copy of the note and mortgage are
attached to the complaint are necessary to effectually plead and ultimately prove a cause
of action for mortgage foreclosure. “To establish a prima facie case of foreclosure in
accordance with section 15-1504, a plaintiff is required to introduce evidence of the

mortgage and promissory note, at which time the burden of proof shifts to the defendant

! Plaintiff included the unpaid principal balance, per diem interest accruing, and further
information about the default which is contemplated under the IMFL as an allegation
found in paragraph j of section 1504(a)(3). In the case at bar, Plaintiff pled this
information as paragraph k. R. V1, C. 169.

? This allegation is seen in paragraph N of Plaintiff's mortgage foreclosure complaint.
R. V1, C. 169.
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to prove any affirmative defenses.” Bawnk of America, N.A. v. Adeviga, 2014 IL App (1st)
131252, §67. Attaching a copy of the note to the mortgage foreclosure complaint is not
necessarily done in order to pursue a personal deficiency judgment. A copy of the note
evidences the debt that 1s secured by the mortgage and is therefore evidence in a
mortgage foreclosure case.

Rather, the case at bar is factually more similar to Goldsfein. Although the Appellate
Court considered Goldstein and distinguished it because it involves a separate action on a
guaranty and not a note, the holding of Goldstein is not so limited. The court in
Goldstein clearly analyzed the separate contracts that may comprise a loan transaction,
mcluding a note, and did not distinguish between those contracts in rendering its
decision. Goldstein applies as equally to a guaranty as it does to a note or any other
related contract. It is clear that the reasoning and analysis of Goldstein is more relevant
to the case at bar than Coleman because Goldstein considers the unique nature of the
different contracts that may comprise a loan transaction and how each contract though
potentially related contemporaneously in time is entirely separate and distinct. This court
should reject the Appellate Court’s reliance upon Coleman as 1t is factually
distinguishable from the case at bar and reverse the ruling of the lower court.

B. The Nature of a Personal Deficiency Judement is Separate and Distinct from a
Judoment on a Note.

'The Appellate Court also erred in failing to distinguish between a personal deficiency
judgment following a foreclosure sale and a judgment on a note. The Appellate Court
reasoned that both the foreclosure action and the collection actions “sought to obtain
what defendants owed plaintiff under the terms of the note due to default.” Cobo, 2017

IL App (1st) 170872, 925; (A76). Yet, this statement 1s not accurate as it applies to
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mortgage foreclosure cases, and fails to consider the procedural requirements of the
IMEL.

The IMFL outlines a very specific procedure for mortgage foreclosure in Illinois.
Beyond the pleading requirements outlined by section 15-1504 (735 ILCS 5/15-1504
(West 2018)), a plaintiff must follow specific procedures for a judgment of foreclosure
and sale (735 ILCS 5/15-1506 (West 2018)), for sale of the property
(735 ILCS 5/15-1507 (West 2018)), and for confirmation of the sale
(735 ILCS 5/15-1508 (West 2018)).

First, a plaintiff mortgagee must obtain a judgment against the mortgagor. See
735 ILCS 5/15-1506 (West 2018). A redemption period during which the mortgagor can
redeem the property by paying off the total judgment amount must expire. See
735 ILCS 5/15-1603 (West 2018). Then, plaintiff may sell the property pursuant to the
court’s order. See 735 ILCS 5/15-1507 (West 2018). In order for the foreclosure to be
complete, the court must enter an order confirming the sale and granting possession of
the property. See 735 ILCS 5/15-1508 (West 2018). In the case of a deficiency, a
plaintiff may request a judgment either in rem or in personam. See
735 ILCS 5/15-1508(¢) (West 2018). Section 1508(e) of the IMFL permits a court to
enter a personal deficiency judgment against any party “(1) if otherwise authorized and
(ii) to the extent requested in the complaint and proven upon presentation of the report of
sale in accordance with Section 15-1508.” 735 [LCS 5/15-1508(e). Section 1508(e)
further limits the application of a personal deficiency judgment in cases where “personal
service has been had upon the persons personally liable for the mortgage indebtedness,

unless they have entered their appearance in the foreclosure action.”
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735 ILCS 5/15 1508(¢e). Here, the right of Plaintiff to a personal deficiency judgment
was never at 1ssue in the mortgage foreclosure case because the Foreclosure Action never
proceeded through any of the necessary steps outlined by the IMFL to obtain a personal
deficiency judgment following the foreclosure sale.

In comparison, in a breach of note action, a plaintiff is entitled to pursue the full
amount due under the note after a default occurs. There are no additional barriers in
obtaining a judgment beyond those regularly associated with litigating a civil case. These
two temedies are clearly distinguishable. As noted by the trial court in its order on
Defendants’ motion to reconsider, there is no deficiency amount linking the mortgage
foreclosure action to the suits on the note. R. V2, C. 429. The distinction between a
personal deficiency judgment and a judgment on a note is a clear difference between a
breach of note action and a mortgage foreclosure suit. It is those differences that render
Coleman distinguishable and Goldstein on point.

The Appellate Court’s reliance upon Coleman is in error first and foremost because
the case at bar is factually distinguishable. In addition, the Appellate Court failed to
consider the effect of the form complaint prescribed under the IMFL upon its analysis
that allegations related to the note were pled in the mortgage foreclosure case. Further,
the reliance on Coleman fails to distinguish the key difference between a personal
deficiency judgment following a mortgage foreclosure action and a breach of note case.
As such, Plaintiff respectfully requests that this Court reverse the decision of the

Appellate Court and reinstate the decision of the trial court.
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The Supreme Court today ALLOWED the Petition for Leave to Appeal in the above
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We call your attention to Supreme Court Rule 315(h) concerning certain notices which
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PRAYER FOR LEAVE TO APPEAL

Pursuant to 1llinois Supreme Court Rule 315, Plaintiff First Midwest Bank, as
successor in interest to Wankegan Savings Bank f/k/a Waukegan Savings and Loan, SB
respectfully requests that this Court grants it leave to appeal from the November 6, 2017
decision of the 1llinois Appellate Court, First District, vacating the trial court’s order
granting summary judgment and dismissing the Plaintiff’s breach of contract complaint.

STATEMENT OF JURISDICTION _

Illinots Supreme Court Rule 315 confers jurisdiction upon this Court. The
Appellate Court issued its decision on November 6, 2017, and no petition for rehearing
was filed. The filing of this petition for leave to appeal on December 11, 2017 is timely.

POINTS RELIED UPON

The body of law analyzing the single refiling rule of section 13-217 of the Code
of Civil Procedure (735 ILCS 5/13-217 (West 1994)) and the principles of res judicata in
cases arising out of a loan transaction is in conflict. The Illinois appellate courts are not in
aglleement as to whether a note and a mortgage arise out of the same set of operative facts
for the purposes of a res judicata analysis. The First, Second, and Third Districts each
apply a different analysis to the issue, with differing and at times unjust results.

This case presénts 4 matter of significant importance regarding whether a note and
a mortgage arise from the same transaction or are different transactions for the purpose of
res judicata analysis. It is unclear what constitutes a “reﬁling” of the same cause of

action, and whether the documents signed as part of a loan transaction all arise out of a

single group of operative facts or are separate and distinct transactions.

A3
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The issue in this matter is whether the Plaintiff violated the single refiling rule
when it filed a second breach of contract action on a note, after first having filed and
dismissed a mortgage foreclosure complaint and a first breach of contract action.
Plaintiff’s successor in interest filed a single count mortgage foreclosure case (hereinafter
“foreclosure case™) against Defendants. The mortgage foreclosure was voluntarily
dismissed. Thereafter, Plaintiff filed a breach of note action (hereinafter “first collection
action™) that was also voluntarily dismissed. Plaintiff then filed a breach of note acﬁon
against befendants (hereinafter “second collection action™). In the trial court and on
appeal, Defendants argued that the second collection action is barred by Illinois’ single
refiling rule, 735 ILCS 5/13-217. The court considered whether the filing of Plaintiff’s
second collection action was the first refiling of the first collection action or the second
refiling of the foreclosure action. The Appellate Court ruled contrary to the trial court in
determining that the same set of operative facts gave rise to both causes of action in the
foreclosure action and the breach of note actions and thus holding that the second
collection action was a second refiling of the action to foreclose a mortgage.

However, that ruling is confrary to established [llinois case law which permits a
mortgagee who holds-a note-secured by a mortgage to sue upon the note or to bring a
mortgage foreclosure ‘action either consecutively or concurrently. Farmer City State
Bankv. Champaign Nat. Bank, 138 TIl.App.3d 847, 852 (4th Dist. 1985); Turczak v. First
American Bank, 2013 TL App (1st) 121964 929. The ruling is also contrary to prior
decisions that found that a guaranty does not arise out of the sﬁme operative facts for

purposes of a res judicata analysis. LP XXVI, LLC v. Goldstein, 349 11l App.3d 237, 240-
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243 (2d Dist. 2004). The holdings in the case at bar and in Goldstein are in conflict to
each other and cannot be interpreted as a cohesive statement of law.

Beyond the conflicts stated above, the implications of the Appellate Court’s ruling
on the case at bar has far reaching policy implications for lenders and borrowers in
Illinois as a lender’s willingness to offer loss mitigation efforts to a borrower may be
thwarted once a foreclosure action or a collection action has been instituted against a
borrower.

As such, for the reasons stated herein, Plaintiff respectfully requests thaf this
Court grant it leave to appeal the decision of the Appellate Court.

STATEMENT OF FACTS

On December 8, 2011, Plaintiff’s predecessor in interest, Waukegan Savings and
Loan, SB, (“Waukegan™} filed a complaint for mortgage foreclosure in the Chancery
Division of the Circuit Court of Cook County, docketed as Case No. 11 CH 42013
(“Foreclosure Action”). R. V1, C. 168 — C. 191. The complaint attached a copy of the
subject mortgage and a copy of the subject note and alleged that on November 20, 2006,
mortgagors Andres Cobo, Amy Rule, and Aldo Jordan executed a mortgage in favor of
Waukegan to secure indebtedness in the original principal amount of $227,500.00. R.
V1, C. 168 — C. 169. The complaint identified the property commonly known as 625 S.
12th Ave., Maywood, Illinois 60153 as the mortgaged real estate. R. V1, C. 169. The
complaint further alleged that a default occurred under the terms of the mortgage for
monthly installments due July 1, 2011 and thereafier, and alleged an amount due and
owing of $214,079.06 plus interest, late fees, and collection costs. R. V1, C. 169. The

complaint further alleged that Andres Cobo, Amy Rule, and Aldo Jordan were personally
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liable for any deficiency. R. V1, C. 169. As its prayer for relief, Plaintiff requested a
judgment of foreclosure and sale pursuant to the morigage and “if sought” an order
granting a shortened redemption; a personal judgment for deficiency; an order placing the
mortgagee in possession or appointing a receiver; and a judgment for attorneys’ fees,
costs and expenses. R. V1, C. 170. The Foreclosure Action was dismissed without
prejudice on April 2,2013. R. V1, C. 194

On Agpril 16, 2013, Plaintiff First Midwest Bank, as agent for the Federal Deposit
Insurance Corporation, receiver for Waukepan, filed a complaint for breach of
promissory note in the Law Division of the Circuit Court of Cook County, docketed as
Case No. 13 L 3865 (“First Collection Action”). R. V1, C. 196 — C. 202. The First
Collection Action attached a copy of the subject note and alleged a breach of that
promissory note dated November 20, 2006 (“Note”). R. V1, C. 196 — C. 202. The
complaint alleged that on November 20, 2006, borrowers Andres Cobo and Amy M. Rule
executed a promissory note in favor of Waukegan in exchange for a loan in the amount of
$227,500.00. R. V1, C. 196. Under the terms of the note, borrowers were to make
monthly payments in the amount of $1,400.76 with an annual interest rate of 6.250%.
R. V1, C. 200. The complaint further alleged that the borrowers failed to make payments
dated July 1, 2011 and thereafter. R. V1, C. 197. As its prayer for relief, Plaintiff
requested a judgment against the borrowers in the amount of $251,165.72, plus accrued
interest and late fees through the date of judgment, plus attorney’s fees and costs of suit.

R. V1, C. 197.
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On April 3, 2015, the circuit court entered an order denying Plaintiff’s oral
motion to confinue the trial date, and granting Plaintiff’s oral motion to voluntarily
dismiss the case pursuant to 735 ILCS 5/2-1009. R. V1, C. 205.

On July 30, 2015, Plaintiff filed a two-count complaint pleaded m the alternative
for breach of contract and unjust enrichment against defendants Andres Cobo and Amy
M. Rule in the Law Division of the Circuit Court of Cook County, docketed as Case No.
15 L 7759 (“Second Collection Action” or “Plaintiff’s Complaint”). R. V1, C.1-C. 57.

Count I of the Second Collection Action attached a copy of the subjcct note and
mortgage and alleged that defendants Andres Cobo and Amy M. Rule executed a certain
promissory note and mortgage in favor of Waukegan for a loan in the amount of
$227.500.00. R. V1 C. 2. Count I further alleged a breach of the note. R. V1 C. 3.
Count I sought a judgment in the amount of $278,838.13 against Andres Cobo and Amy
M Rule, jointly and severally, for principal, interest, late charges, appraisal fees, escrow
deficiency, and fot attorneys’ fees and costs. R. V1 C. 4. Count II of the Second
Collection Action for unjust enrichment was pleaded as an alternative legal theory to
Count . R. V1 C. 4.

Defendants filed a motion to dismiss the Second Collection Action pursuant to
735 1ILCS 5/2-619. R. V1, C. 101 - C. ZQS. In their -motion to dismiss, Defendants
alieged that the Second Collection Action was barred pursuaﬁt to 735 ILCS 5/13-217 by
the single refiling rule, arguing that “Plaintiff previously filed two (2) lawsuits alleging
the same breach of the same promissory note and voluntarity dism;issed both of the prior

lawsuits.” R. V1, C. 106.
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Followiﬁg briefing and oral argument, the circuit court denied the motion to
dismiss in a written opinion order. R. V1, C. 247 — C. 249. In denying the motion, the
court applied the transactional test to determine whether the causes of action are the same

- for purposes of res judicata. R. V1, C. 247. The court cited the holding in LP XXVI, LLC
v. Michael Goldstein, 349 TIl. App. 3d 237, 241 (2004), which defermined that “although
they are closely related in time and functionality, a mortgage and a promissory note are
not part of the same transaction or occurrence because they serve distinct purposes.” The
trial court concluded, “Accordingly, the current action constitutes the first refiling of the
2013 promissory note action, not the second refiling of the 2011 mortgage foreclosure
action and is not barred by res judicata of section 13-217.7 R; V1, C.249.

The trial court subsequently denied Defendants’ motion to reconsider the order of
Tune 23, 2016 denying Defendants’ motion to dismiss. R. V2, C. 253 - C. 430.

On November 16, 2016, Defendants filed their answer to Plaintiff’s complaint and
four affirmative defenses. R. V2, C. 441 —~R. V3, C. 551.

In their first affirmative defense, Defendants argued that the Second Collection
Action was an impermissiinle refiling pursnant to 735 ILCS 5/13-217. R. V2, C. 450 —
C.452. Defendants asserted that their first affirmative defense was pleaded in order to
preserve the issue for appeal. R. V2, C. 450. :

In their third affirmative defense, Defendants pleaded that Plaintiff failed to attach
a vahlid note to their complaint. R. V2, C. 454 - C. 456. Specifically, Defendants pleaded
that there are two errors apparent in the note: (1) the second page of the note ends with an
incomplete sentence; and (2) the footer on the third page of the note misidentifies the

document as “Multistate 1-4 Family Rider.” R. V2, C. 454 - C. 456.
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The second and fourth affirmative defenses are not relevant for the purposes of
the appeal or this petition for leave to appeal.

' On December 8, 2016, Plaintiff filed a motion to strike Defendants’ affirmative
defenses pursuant to 735 ILCS 5/2-619. R. V3, C. 552 — C. 593. Additionally, on
January 23, 2017, Plaintiff filed a motion fdr summary judgment. R. V3, C. 609 —R. V4,
C. 928. On March 2, 2017, the trial court granted Plaintiff’s motion to strike Defendants’
affirmative defenses in a written opinion order, and struck Defendants’ first, second,
third, and fourth affirmative defenses. R. V6, C. 1311 —C. 1314. On March 23,2017, in
a written opinion order, the trial court granted Plaintiff*s motion for summary judgment,
and entered a final money judgment in favor of Plaintiff in the amount of $308,192.56.
R.V6,C. 1492 - C. 1494.

On April 4, 2017, Defendants timely filed their Notice of Appeal and Request for
Preparation of the Record. R. V6, C. 1495 — C. 1499. On November 6, 2017, the
Appellate Court vacated the order granting summary judgment and dismissed Plaintiff’s
underlying complaint. (A1, §1). The Appellate Court found that for purposes of a res
Jjudicata analysis, the same set of operative facts gave rise to the cause of action in the
foreclosure action and the breach of note action. (A10, §25). Thus, contrary to the circuit
court, the Appellate Court held that Plaintiff’s second breach of note action was an
impermissible second refiling of the foreclosure action in violation of 735 ILCSV 5/13-
217. (A12, §28). The Appellate Court also held that Pl;aintiff’ s count II for unjust
enrichment did not apply and that the trial court’s order of summary judgment could not
be affirmed on that basis. (A13, §30).

From this decision, Plaintiff now requests leave to appeal.
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ARGUMENT

The Illinois appellate courts are not in agreement as to whether a note and a
mortgage arise out of the same set of operative facts for the purposes of a res judicata
analysis. The body of case law that has developed, specifically in the first, second, and
third districts, is not cohesive and the cases considering the subject cannot be read
together in conjunction with the Illinois mortgage foreclosure law and prior foreclosure
case law precedent in a logical fashion. Respectfully, in this matter, the Appellate Court
misapplied the body of case law to ;;reate a rule of law that is not in line with court
precedent and creates more questions than it provides answers. The Appellate Court’s
ruling implicates public policy related to loan transactions and creates much uncertainty.
For these reasons, Plaintiff respectfully requests this hohorable court to grant it leave to
appeal.

L The Body of Case Law Applying Res Judicata Principles to Cases Arising
Out of Loan Transactions Is In Conflict.

As a body of law, the cases analyzing the single refiling rule of section 13-217 of
the Code of Civil Procedure (735 ILCS 5/13-217 (West 1994)) and the principles of res
Jjudicata in cases arising out of a loan transaction are not cohesive and are in conflict.
There are questions as to what constitutes a “refiling” of the same cause of action, and
whether the documents signed as part of a loan transaction all arise out of a single group
of operative facts.

Section 2-1009(a) of the Code of Civil Procedure (735 ILCS 5/2-1009 (West
1994)) allows a plaintiff to dismiss his or her action without prejudice at any time before
trial or hearing begins. 735 ILCS 5/2-1009(a) (West 2012). As a counterpart to section

2-1009(a), section 13-217 of the Code of Civil Procedure allows a plaintift to refile an

8
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action that has been voluntarily dismissed within one year of the date of dismissal.
735 ILCS 5/13-217 (West 1994). However, upon taking a voluntary dismissal, a plamtiff
is permitted one, and only one, refiling of that action. Hurst v. Capital Cities Media, Inc.,
323 IlI. App. 3d 812, 822 (2001). The single refiling rule applies regardless of whether
the applicable statute of limitations has expired. Id.

The single refiling rule is, like res judicata, a rule of claim preclusion. Carr v.
Tillery, 591 F.3d 909, 914 (7th Cir. 2010). After the first claim is filed and voluntarily
dismissed, the dismissal is without prejudice. However, once the voluntarily dismissed
claim is refiled and then voluntarify dismissed for a second time, the dismissal becomes
one with prejudicial effect. /d.

For purposes of section 13-217, a complaint is considered to be a refiling of a
previously filed complaint if it constitutes the same cause of action under the principles
of res judicata. Mabry v. Boler, 2012 IL App (1st) 111464, § 22. In making that
determination, Iilinois courts apply the transactional test. River Park, Inc. v. City of
Highland Park, 184 T11.2d 290, 310-11 (1998). Under the transactional test, separate
claims will be considered to be the same cause of action if both claims arise from a single
group of operative facts, regardless of whether they assert different theories of relief.
Id. at311.

Tiw lower courts are in agreement up to the point that separate claims are
considered the same cause of action if both claims arise from a single group of operative
facts. However, regarding the various do'cuments that may be executed in connection

with a loan transaction, the courts have inconsistently identified the operative facts that

All
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determine whether a single transaction has occurred for purposes of the single refiling
rule.

In the decision below from the first appellate district, the Appellate Court
concluded that “a single-count complaint, requesting foreclosure of the mortgage as well
as a personal judgment for any deficiency, involves operative facts arising from both the
mortgage and the promissory note.” First Midwest Bank v. Cobo, 2017 1. App (Ist)
170872 9 22. The Appellate Court determinéd that the note and the mortgage secured
thereby arise out of the same operative facts for the purposes of a res judicata analysis.
In making that determination, the Appellate Court relied on the First District case
ISREF2 Nova Investments 11, LLC v. Coleman, 2015 1L App (1st) 140184. In Coleman,
the plaintiff's predecessor-in-interest filed a mortgage foreclosure case against the
defendant, and the case concluded with a judgment of foreclosure, judicial sale, and
confirmation of sale. LSREF2 Nova Investments III, LLC v. Coleman, 2015 IL App (lstj
140184, 1Y3-6. The order confirming the sale entered an in rem deficiency judgment
against the defendant. Id. at §6. The plaintiff then filed a new action seeking to enforce
the deficiency under the promissory note. Id. at 97. The court dismissed the complaint,
finding that the claim was barred by res judicata. Id. at 114. The plaintiff, having
pursued its remedy for a personal deficiency judgment in the mortgage foreclosure case,
was precluded from seeking a judgment solely on the promissory note in a consecutive
action. Id. at J16. In the case at bar, the Appellate Court applied the holding in Coleman
and concluded that because a deficiency judgment in a mortgage foreclosure action

precludes a subsequent complaint on the note, the note and mortgage contam the same set

10
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of operative facts. /d. at §25. Thus, the court reasoned, for purposes of res judicata, a
note and mortgage are part of the same transaction. Id.
The Second District has concluded the opposite. In LP XXVI, LLC v. Goldstein,
349 Tll.App.3d 237 (2d Dist. 2004), the court considered a note, mortgage, and guaranty
that were executed as part of the same real estate deal. LP XXVI LLC v. Goldstein, 349
I.App.3d 237, 238 (2d Dist. 2004). The borrower defaulted, and the plaintiff filed a
mortgage foreclosure action in which the property was sold at judicial sale. Id. at 239,
The plaintiff then filed a separate action to enforce the guaranty. /d. Defendant filed a
motion to dismiss the guaranty action on the basis that plaintiff was barred from
maintaining the guaranty action under the doctrine of res judicata. Id. The irial court
dismissed the action and plaintiff appealed. Id. On appeal, the court applied the
transactional test and concluded that the guaranty action was a separate action from the
mortgage foreclosure, /d. at 241. As part of their analysis, the Goldstein court stated:
At first blush, a transactional analysis may appear to lead to the conclusion that
the action on the guaranty is the same cause of action as the mortgage foreclosure,
because the note, mortgage, and guaranty were all executed concurrently and,
apparently, as components of a related deal. Such a result, however, overlooks
the practical aspects of the interrelated transactions comprising the execution of
the note, mortgage, and guaranty, as well as long-settled precedent, and reduces
the transactional analysis to the most cursory and formalistic level. The note was
executed to provide capital, the mortgage to secure the note. Defendant
personally provided the guaranty in order to assure the lender than any shortfall in
the security provided by the mortgaged property would be made good. While the
three transactions are related, we do not believe that their mere proximity in time
and the overlap of some of the parties render then a smgle transaction, especially
in light of the purpose of each of the transactions. Id. at 240-241.
This analysis clearly recognizes the distinction of the documents that may be part of a

loan transaction. Applying the rule from Goldstein, one should conclude that a note and

mortgage do not share the same set of operative facts for purposes of the transactional
11
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test and the single refiling rule. However, in the case at bar, the Appellaté Court held the
opposite. The Appellate Court distinguished Goldstein because it involved an actio;rl on
the guaranty and not the note. Yet, the analysis in Goldstein is applicable to all
documents that may comprise a loan transaction and although the facts in Goldstein
concerned an action on a guaranty, it should not be applied in such a limited manner,
particularly since both a note and a guaranty are contracts, whereas a mortgage secures
the debt evidenced by the note. It is apparent that the holding from the present case is in
conflict with the holding in Goldstein.

The Third District has applied the rule in yet another way. In Wells Fargo Bank v.
Norris, 2017 1L App.3d 150764 (2017), the court considered the single refiling rule
related to a third foreclosure filing of the same mortgage and note. The first case was
dismissed upon plaintiff’s mistaken belief that the borrowers had entered into a loan
modification agreement. Wells Fargo Bank v. Norris, 2017 11l App.3d 150764, | 4
(2017). The second case in the action alleged a different default date, and attached a copy
of the purported loan modification agreement. Jd. at § 5. When defendant disputed the
loan modification, plaintiff dismissed a second time, intending to refile the original
action. Jd. at § 7. The plaintiff then refiled a third time, alleging the original date of
default and attaching the same mortgage and note. Id. at § 8.

The Third District Appellate Court decided that the third foreclésure was not an
impermissible refiling. Id. at § 22. In allowing the claim, the court found that the
operative facts of two foreclosure cases were “substantially different” because the dates
of default weredifferent;"and as‘such, it was clear that the first and second case involved

two different causes of action for purposes of the single refiling rule. I/d. Despite the fact

12

SUBMITTED - 283020 - Stephen Daday - 12/27/2017 2:50 PM Al4 ,

SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM




., 123038
123038

that Norris is factually distinguishable from the present matter and Goldstein, it is
relevant to the consideration of the issues at hand because the Norris court did not
conclude that because all three foreclosure actions arose from the same mortgage that
they were barred by the principles that comprise the transactional test and the single
refiling rule. Rather, the court noted the differences in each of the mortgage foreclosure
cases, namely the date of default. However, under the reasoning put forth by the
Appellate Court in the case at bar, the fact that the three actions arose from the same
mortgage document should be more compelling.

Taken as a whole, it is unclear whether a note and mortgage arise out of the same
operative facts for the purposes of the single refiling rule and a res judicata analysis. The
case law in this area is not consistent and the holding by the Appellate Court in this
matter is in conflict with other appellate districts.

IL. The Appellate Court Erred in its Analysis of and Reliance on Coleman.
The conflict in the case law is due to the Appellate Court’s misplaced reliance

upon Coleman. The Appellate Court found the holding in LSREF2 Nova Investments 111,
LLC v. Coleman, 2015 1L App (1st) 140184 to be instructive, and applied the analysis to
this case. However, the Appellate Court’s reliance on Coleman is misguided, because the
cases do not have the same operative facts, and as such the analysis is inapplicable.

As discussed above, in Coleman, the plaintiff’s predecessor in interest filed a
single count complaint for foreclosure, seeking to foreclose the mortgage, and also sought
a personal deficiency. The foreclosure judgment stated that plaintiff would be entitled to
a deficiency judgment following the sale of the property. Id. at §15. However, the order
confirming the sale entered an in rem deficiency judgment against the defendant. Id.
After the entry of the order approving sale, the ﬁlaintiff then filed a ne‘;N action seeking to

13
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enforce the deficiency under the promissory note. Id. at 16. The court dismissed the
complaint, finding that the claim was barred by res judicata. Id. The plaintiff, having

* pursued its remedy for a personal deficiency judgment in the mortgage foreclosure case,
was precluded from seeking a judgment solely on the promissory note in a consecutive
action.

The Coleman case is factually distingnishable from the present case, and the
outcome of Coleman is inapplicable to this case. In Coleman, the original foreclosure
action was adjudicated to completion, and the plaintiff could have enforced its right to a
personal deficiency in the order approving sale, but failed to do so. This precluded the
platntiff from filing a complaint pursuant to the note. In the extant matter, however, the
personal deficiency was never at issue, because the foreclosure matter did not reach
judgment and judicial sale.

In this matter, the Appellate Court found compelling that the foreclosure action
sought to obtain what Défendants owed Plaintiff under the terms of the note due to
default. However, this reasoning fails to account for section 1504 of the Illinois
Mortgage Foreclosure Law (“IMFL”) which contains the form complaint used in
mortgage foreclosure actions. See 735 ILCS 5/15-1504. As part of that form complaint,
plaintiffs are to allege who is personally liable for a deficiency and the capacity of the
plaintiff to bring the suit-one of the options being the holder of the note. 735 ILCS 5/15-
1504(a)(m),(n). Furthcr; in the prayer for relief, the form provides for a “personal
deficiency, if sought.” 735 ILCS 5/15-1504(a). In this case, Plaintiff’s predecessor in
interest filed a mortgage foreclosure complaint that complied with section 1504 of the

IMFL. If the filing of a single count mortgage foreclosure cﬁsc that follows the form

14
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complaint automatically means that a plaintiff is also seeking relief under the note then

prior case law becomes obsolete. For instance, Farmer City State Bank v. Champaign
National Rank, 138 1l.App.3d 847, 852 (4th Dist. 1985), states that upon default, a
mortgagee can choose whether to proceed on the note or to foreclose upon a mortgage
and that these remedies can be pursued consecutively or concurrently. Farmer Cily State
Bank v. Champaign National Bank, 138 Yll.App.3d 847, 852 (4th Dist. 1985). Yet, under
the reasoning of the Appellate Court, the filing of the single count foreclosure case can
act to bar further relief upon the note.

Further, the fact that the foreclosure complaint included a request for relief of a
“personal deficiency, if sought” cannot be conclusive for whether the note and mortgage
arise out of the same operative facts for the purposes of a res judicata analysis. The
rights of the plaintiff to a personal deficiency are not adjudicated until the point of
confirmation of sale and are predicated by a number of factors including the type of
service the plaintiff had on the mortgagor and whether a deficiency exists following sale.
The Appellate Court dismissed this difference and yet it is a key distinction to the
function of a mortgage foreclosure action compared to a breach of note action. In the

present case, the Plaintiff voluntarily dismissed the foreclosure case before judgment had

even been entered. The rights of the Plaintiff to a personal deficiency were never at
issue, because a judicial sale and confirmation of the deficiency amount never took place.
The facts are very different from Coleman, where the collection action on the note had
already been adjudicated by the order approving sale, such that when the plaintiff filed
the collection action, that right had already been extinguished. In Coleman, the facts

pecessary to determine issue preclusion existed as the result of the sale and confirmation.

15 , ;
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In the present case, that condition precedent did not exist. The Appellate Court erred in
failing to recognize this distinction.

In contrast, the reasoning and holding in Goldstein is more in line with prior case
law and with the IMFL. The Appellate Court distinguished Goldstein in its opinion
because Goldstein involved the question of whether an action on a guaranty could be
pursued following a foreclosure action. Cobo, 2017 IL App. (Ist) 170872, Y26.
However, the Appellate Court’s treatment of Goldstein is respectfully too simplistic and
overlooks that the basis for the Goldstein opinion was also ba.sed on Farmer City State
Bank v. Champaign National Bank, 138 Ill.App.3d 847 (4th Dist. 1985) as well as the
cases mentioned in its opinion, Citicorp Savings of lllinois v. Ascher, 196 Tl App.3d 570
(1990) and DuQuoin State Bank v. Daulby, 115 Tll.App.3d 183 (1983). Cobo, 2017 IL
App. (1st) 170872, 126.

It is evident that the analysis and opinion of the Appellate Court relied
erroneously on Coleman and in so doing created a conflict with prior case precedent and
with the IMFL for purposes of a res judicata analysis.

III.  The Appellate Court Decision Presents Matters of General Importance.

Loss mitigation efforts have been an important policy consideration to Illinois
courts following the mortgage foreclosure crisis faced in this state and nationwide. This
is evidenced locally through the mediation programs that have been implemented in the
circuit courts and nationally through the creation of the Home Affordable Modification
Program.

During the life of a loan, often thirty years, it is feasible that a borrower could
default by failing to make payments or other instances of default, multiple times over the
course of the repayment period. Even within one occurrence of default, a borrower may

16
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attempt to reinstate, or to enter into a repayment plan, and then fail undér that agreement.
Lenders are encouraged to work with borrowers in creating repayment plans and loan
modifications. However, the appellate court’s decision may have the effect of curbing a
lender’s willingness to engage in loss mitigation after default. If a lender is concerned

that dismissing their case either for foreclosure or to collect upon the note could have the

effect of precluding them from later recouping their loss, they will be forced to proceed
through the foreclosure or breach of note action in order to protect their interests.
Additionally, the appellate court decision in this-matter r-creatcs more questions
than it answers. For instance, the Appellate Court reasoned that because the Plaintiff
sought a personal deficiency judgment in its pleading, it was precluded from filing its
second breach of note action. However, the Appellate Court failed to consider the
question of what type of service Plaintiff had on Defendant. For example, where a

mortgage foreclosure is filed, voluntarily dismissed, then refiled, should a plaintiff be

unable to locate borrower for personal service and therefore be precluded from obtaining
a personal deficiency judgment in the foreclosure, that plaintiff would be unable, upon
later locating the borrower, to pursue that borrower for the money owed under the note.
This results in an unjust scenario where plaintiff is precluded from collecting upon the
amounts due because of the type of service obtained in the foreclosure action. It further
means that the type of service determines wheﬂler the note and mortgage arise out of the
same set of operative facts for the purposes of res judicata. It should not be the case that
whether a note and mortgage arise out of the same set of operative facts depends upon
what happens during the course of the litigation. This goes beyond the trémsactional test

and the concepts of res judicata.

17
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CONCLUSION

The Appellate Court’s ruling immensely complicates the decisions lenders must
make at all times related to the loan. Upon default, lenders will be forced to decide
whether to file for foreclosure or against the note, without the opportunity to pursue both
“consecutively or concurrently.,” A lender may not agree to loss mitigation or loan
repayment options, for fear of losing its bite at the apple to recover on the indebtedness.
Such uncertainty is the result of the Appellate Court’s decision below which stands in
conflict with case law from other appellate districts.

WHEREFORE, Plaintiff prays that this honorable court grant it leave to file an

appeal, and reverse the decision of the Appellate Court.
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2017 TL App (1st) 170872

FIRST DIVISION
November 6, 2017

No. 1-17-0872

FIRST MIDWEST BANK, as Successor in Interest
to Wankegan Savings Bank, f/k/a Waukegan
Savings and Loan, SB,

" Appeal from the
Circuit Court of
Cook County.

Plaintiff-Appellee,
V.

ANDRES CORO and AMY M. RULE, Honorable
' Raymond W, Mitcheil,

)
)
)
g
) No. 15 L 007759
)
)
)
)
) Tudge Presiding.

Defendants-Appellants.

JUSTICE HARRIS delivered the jndgment of the court, with opinion.
Presiding Justice Pierce and Justice Mikva concurred in the judgment and opinion.
OPINION
11  Defendants, Andres Cobo and Amy Rule, appeal the order of the Cook County circuit
court granti_ng summ_al:'yﬂgi;dgment in favor of plaintiff, First Midwest Bank, on its complaint for
~breach of contract—;\mnd unjust enrichment. On appeal, defendants contend the court exxed in
(1) denying defendants’ motion to dismiss pursuant to section 2-619 of the Code of Civil
P}_’ggedure‘- (Codes (735 TLCS 5/2-619(2)(9) (West 2016)), where plaintiff’s complaint was an
impermissible second refiling of its previous claims and (2) granting summary judgment where a

i pprees

genuine issue of material fact exists as to whether the note attached to plaintiff’s complaint was

———gn,

.. actually the note signed by the parties. For the following reasons, we vacate the order granting

—*s summary judgment and dismiss the underlying complaint.

e e e

s
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12 A JURISDICTION

93  The trial court granted summary judgment on March 21, 2017. Defendants filed a notice

of appeal on April 4, 2017. Accordingly, this court has jurisdiction pursuant to lllinois Supreme
Court Rules 303 (eff. July 1, 2017) and 304(2) (eff. Mar. 8, 2016), governing appeals from final
judgments enﬁred below. ‘
14 . _ BACKGROUND ’ _
{5  On November 20, 2006, defendants executed a promissory note in favor of Waukegan
Savings and Loaﬂ, SB (Waukegan), in exchange for a $227,500 loan. As security for the loan,
defendants obtained a mom;tggige on real property located at 625 S. 12th Avenue in Maywood,
Tifinois. Plaintiff is the successor in interest to Wankegan.

16 In 2011, defendants stopped making payments and defaulted on the note and morigage.
On December 8, 2011, Waukegan filed a complaint for foreclosure (foreclosure complaint) and
a&ached a copy of the mortgage and “a copy of the Note secured thereby.” The foreclosure
complaint alleged the amount of original indebtedness as $227,500. The foreclosure complaint
also alleged that plaintiff “is the owner and legal holder of the Note, Mortgage and
indebledness,” and alleged a “[dJefault in monthly payments due July 1, 2011 and thetesfter” by

defendants. The total amount now due was the remaining principal of $214,079.06 “[p]tus

interest, late fees and collection costs,” and defendants were named as “persons claimed to be

personally liable for deficiency.” As relief, the foreclosure complaint requested a “Judgment of
foreclosure and sale.” Plaintiff also requested as relief, “if’ sought,” a “personal judgment for
deficiency,” a shortened redemption period, an order granting possession, an order “placing the

mortgagee in possession or ointing a receiver,” and a jndgment for attorney fees and !
g p app g I i Y _

expenses. Plaintiff voluntarily dismissed the foreclosure cowplaint on April 2,2013. Lo

-2
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97  On April 16, 2013, plaintiff as receiver for Waukegan filed a complaint for breach of
promissory note (breach of note complaint) and attached a copy of the note. The breach of pote
cbmpla'mt alleged that defendants executed the promissory note in exchange for a $227,500 loan
but they had not made payments on the note since July 1, 2011. The breach of note complaint
alleged that pursuant to the terms of the note, defendants owed $251,165.72, which represented
the remaining principal of $214,079.06, plus interest, accrued late fees, and other costs. As relief,
plaintiff requested this amount “plus accrued interest and late fees through the date of judgment
plus attorney’s fees and costs” and any relief the court deems just. Plaintiff voluntarily dismissed
this complaint pﬁrsuant to section 2-1009 of the Code (735 YLCS 5/2-1009 (West 2016)) on
April 3, 2015.

8  OnJuly 30,2015, plaintiff filed a two-count complaint alleging breach of contract and, in
the alternative, unjust enrichment (breach of contract complaint). The breach of contract
complaint alleged that defendants executed a promissory note payable to Waukegan in the
amount of $227,500 and cxer;uted a mortgage on reall' property located at 625 S. 12th Avenue in
Maywood, Illinois, as security for the loan. Attached to the breach of coniract complaint were
copies of the note and mortgage. Plaintiff alleged that it 13 the successor in interest to Waukegan.
Count I alleged that defendants defaulted on the note by failing to make payments since July 1,
2011, and as of July 27, 2015, the principal amount owed was $214,079.06, plus interest, late
ch.a.Lrges, appraisal fees, escrow deficiency, and attorney fees and costs. Plaintiff E&Eésted these
amounts as relief, “pursvant to the Note,” under count I. Count 11 alleged unjust enrichment and

requested relief in the amount of $214,079.06.

A3
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9  Defendants filed a section 2-619 motion to dismiss, arguing that the breach of contract

action was barred by section 13-217 of the Code (735 ILCS 5/13-217 (West 1994)).! Defendants

argued that section 13-217 permits only one refiling of a claim and the breach of contract
complaint represented the second refiling of the foreclosure complaint, with the breach of note
complaint being the first refiling. The trial court denied defendants’ motion to dismiss, finding

that the foreclosure complaint and breach of note cémplaint, although based on “closely related”

e R T R i e S L

transactions, were “not part of the same transaction or occcumence.” Rather, the claims sought in
» P > g

1 op e T

each complaint were based on “separate contracts executed for distinct purposes and [gave] rise : | :
to separate remedies.” Therefore, the 2015 breach of contract complaint did not constitute a ;
second refiling of the 2011 foreclosure complaint but rather “the first refiling of Plainfiff’s 2013 : i
breach of promissory ﬁote action under section 13-217.” Defendants filed a motion to reconsider, |

which the trial court denied.

110  Defendants filed their answer to the breach of contract complaint and also filed four

affirmative defenses. Their first affirmative defense was that the breach of contract complaint

S e e T T,

was an impropet second refiling of a voluntarily dismissed complaint. As their third affirmative
defense, defendants argued that the note attached to the breach of contract complaint was “no
note at all, but rather a compilation of two unsigned pages of the Note and a third signatore page
from a rider to the Mortgage.” The other affirmative d?;fenses are not relevant on appeal. Plaintiff
filed 2 section 2-619 motion to strike the affirmative defenses and then filed a motion for
summary judgment. Tn response, defendants challenged the amounts due and owing, argning that

plaintiff sought impermissible late fees and the prior attomey fees and eosts were unsupported by

'This version of section 13-217 is now in effect because our supreme coutt in Best v. Taylor
Machine Works, 179 11 2d 367 (1997), found the subsequently amended version unconstitutional in its
entirety.

4.
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the attached documents. Plaintiff subsequently withdrew its request for late fees and filed an
amnended motion for summary judgment, with the affidavit of Jeanine Cozzi stating the amounts
due and owing attached.

411 The trial court granted plaintiff’s motion Vto strike the affirmative defenses and granted
summary judgment, finding that “[p]laintiff has established all necessary elements” for its breach
of contract claim. The court noted that plaintiff withdrew its request for late charges and attached
the supplemental affidavit of Cozzi “containing detailed invoices from the attorney who handled
the case.” After “[t]aking all of the relevant factors into consideration,” plaintiff sufficiently
demonstrated “that the attorney fees it seeks are reasonable.”

912  The trial court also addressed defendants’ argument “that the copy of the promissory note
attached to the complaint is not 2 correct copy and that Plaintiff’s claim therefore fails pursuant
to Tlinois Code of Procedure section 5/2-606.” 735 ILCS 5/2-606 (West 2016). The court
determined, however, that section 2-606 pertains to pleading requirements and the “procedurally
proper means to attack the legal sﬁfflciency of the pleadings” is a motion pursuant to section
2-615 (735 ILCS 5/2-615 (West 2016)). Nevertheless, the court found it had addressed this issue
in jts March 2, 2017, order and determined “that Plaintiff's pleadings were sufficient.” The trial

court entered judgment against defendants in the amount of $308,192.56. This appeal followed.

113 ‘ ANALYSIS

114 " Defendants first argue that the trial court erved in denying their section 2-619 motion to '

dismiss plaintiff’s breach of cdntra::t complaint because the complaint was an improper second
refiling of the foreclosure complaint. Defendants also raised this issue as an affinative defense,
which the trial court struck before granting summary judgment in favor of plaintiff. A section _ _ ,
2-6 1‘9 motion to dismiss admits the legal sufficiency of the complaint but asserts an affirmative

-5.
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defense or other matter that avoids or defeats the claim. DeLuna v. Burc-:x'aga, 223 TIl. 2d 49, 59
(2006). “A grant or denial of a motion to dismiss is a question of law that we review de novo.”
Simmons v. Homatas, 236 T1. 2d 439, 477 (2010).

415 Plaintiff’s predecessor in interest filed a foreclosure complaint in 2011, which plaintiff

voluntarily dismissed in 2013. A few weeks later, plaintiff filed its complaint for breach of

R T TP

promissory note, which it voluntarily dismissed in 2015. Approximately four months after that

dismissal, plamtiff filed the underlying two-count complaint for breach of contract. Section

[ ——

13-217 provides that if the plaintiff voluntarily dismisses a cause of action, “the plaintiff ***
may commence 2 new action within one year or within the remaining period of limitation,
whichever is greater, *** after the action is voluntarily dismissed _by the plaintiff.” 735 ILCS i
5/13-217 (West 1994). Although plaintiff’s right to refile is “absolute,” this right is not limitless, E i
and section 13-217 permits only one such refiling. Timberlake v. Illini Hospital, 175 1. 2d 159,
163 (1997). The parties on appeal do mot dispute that plaintiff’s 2015 breach of contract
complaint was a refiling of its 2013 breach of note complaint. Defendants contend, however, that
plaintiff’s breach of note complaint was a refilng of the 2011 foreclosure complaint. If so, 7 '
plaintiff’s breach of contract complaint constituted an improper second refiling.

{16 A complaint is a refiling under the statute if it contains “the same cause of action” as a

previously filed complaint for purposes of res judicata. D'Last Corp. v. Ugent, 288 1ll. App. 3d

216, iZO (1997). Claims are identical under section 13-217 if “the parties are the same and both

theories of relief arise out of a single core of operative facts.” Schrager v. Grossman, 321 1.

App. 3d 750, 758 (2000); see also Mabry v. Bolér, 2012 1L App (1st) 111464, §23 (finding that

separate claims, one alleging personal injury and the other alleging property damage, constituted

A28
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" a single cause of action for purposes of section 13-217 because they arose from the same
negligent actions that resulted in the accident). |

{17 In the past, to determine whether separate complaints involved the same cause of action
Ifnois courts utilized two tests: the same evidence test z;nd the transactional test. River Park
Inc. v. City of Highland Park, 184 1. 2d 290, 307 (1998). The same evidence test “is tied to the
theories of relief asserted by a plaintiff” so that two claims that may be part of the same
transaction are “considered separate causes of action because the evidence needed to support the
theories on which they are based differs.” Jd. at 309. In contrast, the transactional test “is more
pragmatic” and views a claim in “ ‘factual terms.’” Id (quoting Restatement (Second) of
Judgments § 24 cmt. a, at 197 (1982)). In a transactional analysis, a claim is considered
“ ¢ooterminous with the transaction regardless of the number of substantive theories, ox variant
forms of relief flowing from those fheories, that may be avéilabie to the plaintiff; *¥* and
regardless of the variations in the evidence needed to support the theorie:; or rights.” " Id.
(quoting Restatement (Second) of Judgxﬁents § 24 cmt, a, at 197 (1982)). In other words, claims
can “be considered part of the same cause of action even if there 15 not a substantial overlap of
evidence, so long as they arise from the same transaction.” Id. at 311.

{18 In River Park, our supreme court “adopted the more liberal iransactional test” for
determining the identity of causes of action. Id. at 310. In doing so, the court expressly rejected
“the more stringent standards of the same evidence test.” Id. at 310-11. Therefore, pursuant to
the transactional test, separate claims are “considered the same cause of action for purposes of
res judicata if they arise from a single group of operative facts, regardless of whether they assert

different theories of relief.” Jd. at 311, Our supreme court recognized that “the transactional test

A7
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permits claims to be considered part of the same cause of action even if there is not a substantial

overlap of evidence, so long as they arise from the same transaction.” Jd

§19  Here, the trial court found that the foreclosure complaint and breach of note complaint,
although based on “closely related” transactions, were “not part of the same transaction or
occutrence” because the mortgage and the promissory mote served distinct purposes tﬁat gave
 rise to separate remedies. While it may be true that a mortgage and a promissory note constitute
séparate contracts with distinct remedies, these factors are more relevant in the same evidence
test, which our supreme court expressly rejected in River Park. Id._In the transactional test,

whether the claims asserted different theories of relief is irrelevant as long as both claims arose

i
i
i
!
|
!
:

from a single group of operative facts. d.

120 We find LSREF2 Nova Tnvestments [T, LLC v. Coleman, 2015 TIL App (Ist) 14018_4,
instructive. In Coleman, the plaintiff's predecessor m interest filed a single-count foreclosure
complaint seeking as relief a judgmentrto foreclose the mortgage and a personal judgment for
deficiency. Id. T4. The plaintiff brought the complaint in its capacity as legal holder of the
mortgage and promissory note, and both documents were attached a‘s exhibits. The complaint

also alleged that the defendant was personally liable for the deficiency. /d The court entered a

judgment of foreclosure in favor of the plaintiff, who subsequently purchased the subject
property at the judicial sale. Jd 6. The court also entered an order for an “IN REM deficiency
judgment.” Id Approximately one year later, the plaintiff filed a complaint secking to enforce
the promissory note against the defendant. /d. 7.
121 The trial court granted the defendant’s motion to dismiss the cor;:\plaint based on
res judicata, Id. 9. On appeal, the plaintiff aréued that no identity of the causes of action
existed because it sought separate, consecutive proceedings for adjndicating the mortgage and

-8-
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the promissory note. Id Y12. This court, however, affinmed the dismissal of plaintiff’s

complaint, finding that “[i]n the foreclosure action, plaintiff sought to foreclose on defendant’s

property, but also explicitly sought a personal deficiency judgment against defendant. Plaintiff
sought the personal deficiency judgment based on defendant’s ob]igationé under both the
promissory note an_d the mortgage” pursuant to section 15-1508(e) of the Illinois Mortgage
Foreclosure Law (735 TLCS 5/15-1508(c) (West 2016)). Coleman, 2015 IL App (1st) 140184,
{ 14. Therefore, under the transactional test, an identity of the canses of action existed between ;
the foreclosure complaint andrthe subsequent complaint to enforce the terms of the promissory ‘.
note. Id.

122 We agree that a single-count complaint, requesting foreclosure of the mortgage as well as

a personal judgment for any deficiency, involves operative facts arising from both the mortgage
and the promissory note. In a foreclosure action, “[tjhe mortgagor is the instrumentality of the o 1
wrong. It was he or she who breached the contract by defaulting on the note secured by the ;

mortgage. The foreclosure action is based on the note, the vehicle which gives the plaintiff the

legal right to proceed against the property. The object of the foreclosure action is to enforce the
obligation created by that contract, through the property, but against a specific person.” 48BN
AMRO Mortgage Group, Inc. v. McGahan, 237 111. 2d 526, 536 (2010). See also MB Financial
Bank, N.A. v. Allen, 2015 T App (1st) 143060, 32 (ﬁﬂdjng that the mortgage provides the right
to obtain a (_ieﬁciency judgment and the promissory note allows the pursuit of personal monetary
judgments).

123 Here, as in Coleman, plaintiff's predecessor in interest filed a single-count foreclosure
complaint that alleged it was “the owner and legal holder of the Note, Mortgage and

indebtedness,” the original amount being $227,500. The complaint attached a copy of the

-0.
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mortgage and “a copy of the Note secured thereby,” and alleged that defendants defaulted in the

monthly payments “due July 1, 2011 and thereafter.” The total amount due was the remainiog

principal of $214,079.06 “[p]ius interest, late fees and collection costs,” and defendants were i

named as “persons claimed to be personally liable for deficiency.” As relief, the complaint : ;
|

sought judgment of foreclosure and sale and also “personal judgment for deficiency.”

124 Two weeks after the foreclosure complaint was voluntﬁﬁly dismissed, plaintiff filed the

breach of note complaint. Tn that complaint, plaintiff alleged that defendants executed the note in

exchange for a loan in the amount of $227,500 and they had been delinguent in making

payments since july 1 . 2011. Plaintiff requested as relief, pursuant to the terms of the note, the
amount of $251,165.72, which represented the remaining principal of $214,079.06, plus interest,
accrued late fees, and other costs. Plaintiff voluntarily dismissed this complaint and,
* approximately four months later, filed the underlying two-count breach of contract complaint.
{25 Following Coleman, we find that for purposes of res Jjudicata, the same set of operative

facts gave rise to the causes of action in the foreclosure complaint and the breach of note

complaint. We disagree with the trial court’s finding that Coleman is inapplicable because a
judgment for deficiency was acﬁﬂly entered in that case, whereas here plaintiff never obtained
such a judgment, nor did plaintiff seek to recover the deficiency in its breach of promissory note
complaint. Colemar’s analysis on the identity of causes of action for res judicata purposes did
not depend upon a final judgment, nor is one required to perform the transactional test pursuant
to section 13-217. Also, it makes no difference whether plaintiff’s theory of relief was based on
foreclosure sale and deficiency judgment, or on enforcement of the note itself, where both

complaints sought to obtain what defendants owed plaintiff under the terms of the note due to

default. The relevant consideration for purposes of section 13-217 is whether hoth claims arose

-10- . |
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from a single group of operative facts, regardless of whether they asserted different theories of
relief. River Park, 184 111 2d at 311. We find that standard has been satisfied here.
§26 Plaintiff argues that the trial court properly denied defendants® motion to dismiss and
cites as primary support LP XXVI LLC v. Goldsteé’n, 349 TI. App. 3d 237 (2004), and Wells
Fargo Bank, N.A. v. Norris, 2017 IL App (3d) 150764, Goldstein, however, involved a guaraﬁty
that was a contract separate from the mortgage and note. The court in Goldstein found that
res judicata did not apply to bar a subsequent suit based on a guaranty contract where there had
been a prior judgment of foreclosure and the previous‘ action “did not encompass the guaranty.”
Goldstein, 349 1l1. App. 3d at 241. The cases cited by Goldstein on this issue, Citicorp Savings of
Tlinois v. Ascher, 196 HL App. 3d 570 (1990), and Du Quoin State Bank v. Daulby, 115 11l. App.
3d 183 (1983), also involved a guaranty confract where the original foreclosure action did not
_ allege a personal liability under the guaranty. We find Goldstein factually distinguishable from
the case at bar. |
§27 Likewise, in Norris the challenged action involved not only the original mortgage but
also a loan modification agreement. Norris, 2017 IL App (3d) 150764, 7 22. The court in Norris
féund that “[t]he operative facts of the two cases are substantially different. In the 2008 case, the
mortgage foreclosure complaint alleged a violation of the original mortgage, a breach date of
Tanuary 2008A to the present, and a principal balance due and owing of $159,061.43. In the 2010
and of a Joan modification agreement, a breach date of June 2009 to the gresent, and a principal
balance due and owing of $189,604.15.” Id. Therefore, the court determined that “the 2010 case
did not involve the same canse of action as the 2008 case for the purposes of the single refiling

rule Jd. Unlike the second complaint in Norris, plaintiff’s breach of note complaint did not

-il-
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allege an additional violation of a loan medification agreement not referred to in the original

foreclosure complaint. Also, unlike Norris, the principal alleged due and owing in both of

plaintif’s complaints was the same amount, $214,079.06, and the breach date alleged in both

complaints was July 1,2011. F
428 We find that plaintiff’s breach of contract action represented an improper second refiling
in violation of section 13-217, and the trial court shonld have granted defendants’ tmotion to E
dismiss that count. The complaint, however, also alleged in the alternative a count for unjust s
enrichment. Although the trial court made no explicit findings regarding unjust enrichment, it
pranted summary judgment in favor of plaintiff and stated that the final order “dispose[d] of the
case m its éntirety.” On appeal, plaintiff argues that this court could aiso affinm the trial court’s
grant of summary judgment based on unjust enrichment. We disagree.

129 Unjust enriéhment is an equitable remedy based on a contract implied in law. Karen
Stavins Enterprz‘.s;es, Inc. v. Community College District No. 508, County of Cook, 2015 TL App
(1st) 150356, § 7. While no actual agreement exists between the patties, there is a duty to pay for
.goods or services to prevent an unjust enrichment. Id The remedy of unjust enrichment is only
available where there is no adequate remedy in law. Guinn v. Hoskins Chevrolet, 361 1. App. 3d
575, 604 (2005). “This theory is inapplicable w}i;@ an express contract, oral or wrilten, governs
the parties’ relationship.” Gagnon v. Schickel, 2012 11 App {1st) 120645, § 25. Therefore, a
party cannot state a claim for vnjust enrichment where an express contract exists bétween the
parties and concems the same subject matter. Karen Stavins, 2015 IL App (1st) 150356, 1 7.

{30 The unjust enrichment count of p.laintlff’ s complaint alleged that defendants received a
loan in the amount of $227,500 from plaintiff’s predecessor in interest and used the loan to

refinance real property located at 625 S. 12th Avenue in Maywood. Defendants made monthly

-12-
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payments to repay the loan and stopped making pa}'ﬁlents after June 1, 2011. The count further
alleged that “[djefendants have been unjustly enriched by receiving the benefits of the Loan,
while at the same time refusing to remit payment for the full amounts die and owing Plaintiff.”
As relief, plaintiff sought $214,079.06, whicl: represented the amount of “unpaid principal” “due

and owing to Plaintiff” Although plaintiff did not specifically reference the mortgage and note

in this count, the allegations of defendants’ violations and obligations are based on those
contracts and concern the same subject matter. Plaintiff also attached copies. of the mortgage and
promissory note to the complaint. Accordingly, the doctrine of unjust enrichment has no
application here, and we cannot affirm the trial court’s grant of summary judgment based oﬁ this
count in plaintiﬁ’s- complaint. See Guinn, 361 Ill. App. 3d at 664~05 (dismissing plaintiff’s
unjust enrichment count where the allegations relied on the obli gaﬁons expressed in a contract
between the parties, even though the contract Was not referenced in the count, and plaintiff
attached the contract to her complaint).

931 For the foregoing reasons, we vacate the trial court’s order granting summary judgment

and dismiss plaintiff’s breach of contract complaint.

132  Order vacated; complaint dismissed.

-13-
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CUIT COURT OF COOK COUNTY, ILLINOIS

N THE CIR 7
COUNTY DEPARTMENT, 1AW DIVISION
First Midwest Bank, as successor in ))
interest to Waukegan Savings Ba;uk )
{k/a Waukegan Qavings and Loan, SB, ) No. 15T 7759
. - ')
Plaintifl . : ) Calendar i
) V »
v ) Judge Raymond ‘W. Mitchell
Andres Cobo and Amy M. Rule, ))
Defendants. )
~ ORDER

This matter is before the Coﬁrt op. Defendants Andres Cobo and Amy Rule’s

motion to dismiss Plaintiff First Midwest Bank's complaint pursuant to 735 ILCS

5/2-619.
L

Plaintiff First Midwest Bank is the successor 10 smterest to a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed in favor of
Waukegan Savings and Loan, SB in 2006 in exchange for a $227,500 loan. In 2011,
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint
for foreclosure on Defendants’ mortgage. 1n 2013, Plaintiff dismissed the
foreclosure action without prejudice. Plaintiff filed a second complaint against the
Defendants later in 2013 for breach of the promissory note and requested a
judgment of $251,165.72, Plaintiff voluntarily dismissed that claim in 2015.
Plaintiff comimnenced this action for breach of the promissory note later in 2015 and
requests a judgment of $214,079.06 against the Defendants. Defendants move to
dismiss the complaint. ' ' ST

A section 2-619 motion to dismiss admits the legal gufficiency of the
complaint, 735 ILCS 5/2-619. The purpose of a gection 2-619 motion to dismiss is to
dispose of issues of law and easily proved issues of fact at the outset of the
litigation. Henry v. Gallagher, 383 1L App. 3d 901, 903 (1st Dist. 2008). Although
a section 2-619 motion to dismiss admits the legal sufficiency of a complaint, it
raises defects, defenses, or some other affirmative mattex appearing on the face of
;hg complaint or establighed by external submissions, which defeat the plaintiff's

aim. Ball v. County of Cook, 385 IIl. App. 3d 103, 107 (1st Dist, 2008)'
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Defendants Cobo and Rule move for dismissal

arguing this is the second refiling of the same
TLCS 5/13-217. Qection 13-217 of the Tlinois

of Plainﬁﬂ g complaint, -
cause of action, in yiolation of 735
Code of Civil Procedure is a saving

provision which provides plaintiffs with the absolute rght to refile their complaint

within one year, 0T

refile an action. Flesner v,
voluntarily dismisses an action twice,

at the apple. Gibellina v- Handley, 127

To determine
the court must determine
purposes. Mabry v. Boler,
iransactional test to
of res judicata. Kiver

2012 IL App

from a single

if they anse

within the statute of imitations,
for any of the reasons stated in the statute. Burns v,
1039, 1040 (1st Dist. 1985). However, a plaintiff

they are not

whether an action s the 13-2
if the causes of action would be the same for res judicata

if the complaint is dismissed
Steelcase, Inc., 138 7L App. 3d
is allowed only one opportunity to
If a plaintiff
“third bite”

Co.. 145 TIL, 24 262, 254 (1991).

alowed to refile for a
1L 2d 122, 134 (1989).
same for purposes of section 13-217,

(1st) 111464, § 99, [lincis adopts 2

determine whether causes of action are the same for purposes
Park, Inc. v. City of Highland
(1998). Under this test, separate claims
group of operative facts, regardless

Park, 184 111 9d 290, 312
will be considered the same cause of action
of whether they as sert

Jifferent theories of relief. The transactional test “permits claims 1o be considered

part of the same

evidence, so long a8 they arise

action arose from the

Under Ilinois law, a mortgagee is
but may choose to sue on both the promissory note and the
Eastern Illinots Trust and Sav. Bank v.
1987), in separate or concurrent actions, Farmer City
847, 852 (4th Dist. 1385).
courts previously determined that although they are
functionality, a mortgage and a promissory note axe

Nat, Bank, 138 1L App. 3d

transaction or occurrence because they

cause of action even if there
from the same
contend that the 2011 foreclosure action and the 2013 breach
game transaction or OCCUTTENCE.

;g not a.substantial overlap of
transaction.” Id.at 209. Defendants
of promissory note

limited to only one satisfaction of a debt,

underlying mortgage,

164 I1L App. 34 84, 85 (8rd Dist.
State Bank v. Champaign
Based on this concept, TIlinois

closely related in time and

not part of the same

gerve distinct purposes. LP XXVI, LLC v.

Vickery,

Goldstein, 349 TIL App. 3d 937, 240-41 (2d Dist. 2004). A mortgage and a

Promissory note are separate contracts
to separate remedies,

3d 186, 190 (2d Dist.

foreclosure action and an action

Hickey v. Union Nat. Bank &
1989). A note is executed
executed to secure thé note.” Goldstein;

executed for distinct purposes and give rise

& Trust Co. of Joliet, 190 1. App.
to secure capital, and a mortgage 18
349 1l1;--App. 3d at 241 Purther, a

on & note have different effects on the rights of the

parties involved. A mortgage foreclosure action is a guast ih rem proceeding, which

is brought ggainst parties to “subject certain property
discharge of the claims asserted.” ABN AMRO Mortg. Group,
11 24 526, 536 (2010). In contrast, an gction on a promissory note

personam proceeding, “which 1mposges &

of those persons to the
Tne. v. McGahan, 237
is anin ‘
personal Lability or obligation on one
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person in favor of another.” Turczak v. First American Bank, 2013 IL App (1st) .
121964, ] 33. - A . , L

Applying this reasoning, the present action would not constitute the same
action as the Plaintiff's 2011 foreclosure action, but the first refiling of Plaintiff's
2013 breach of promissory note action under section 13-217. Similarly, Plaintiff's
claim would not barred be by the doctrine of res judicata even though the doctrine
typically bars subsequent actions by the same parties involving the same claims, or
claims which could have beer decided in the original action. Torcasso v. Standard
Outdoor Sales, 157 T11. 2d 484, 490 (1993). But, the Illinois Appellate Court's recent
decision in LSREF2 Nova. Invs, IIf, LLC v. Coleman, 2015 11 App (1st) 140184
altered the manner in which the court must determine whether the present action *
is the same as the 2011 foreclosure action for res judicata purposes. '

In Coleman, the plaintiff first brought a foreclosure action against the
defendant, seeking to recover any amount not covered by the foreclosure sale
against defendant as provided by Illinopis foreclosure law “based on [the] defendant’s
obligations under both the promissory note and the mortgage.” Id. at § 14. The
trial court in the foreclosure action entered a foreclosure order and stated that the
plaintiff was entitled to a deficiency judgment after sale of the property. Id. at J 15. ) P
The plaintiff subsequently brought an action to enforce the promissory note against ©
the defendant, seeking to recover “based on the same default by defendant on the '
note and recovery of the amount of the deficiency as determined by the order
confirming the sale in the foreclosure action.” Id. at § 16.

On appeal, the appellate court was asked to consider whether the claim
raised in the plaintiffs promissory note lawsuit could have been resolved in the
prior foreclosure lawsuit for res judicata purposes. Id. The appe]late court
determined that the plamtiffs-claim, as alleged in the complaint, and its claim for a
personal deficiency judgment in the foreclosure suit arose from a single group of
operative facts—the deficiency which resulted from after foreclosure sale based on
plaintiff's default—and was thus in fact barred by res judicata. Id. The appellate
court distinguished the facts in Coleman from other cases, like LP XXVI, LLC v.
Goldstein, 349 111. App. 3d 237 (2d Dist. 2004) and Turczak v. First American Bank,
2013 1L App (1st) 121964, in which [llinois courts did not apply res judicata to bar a
subsequent claim when there was a foreclosure action and a purely in personam
action at issue. The appellate court concluded its opinion by stating that “where the
circuit court had personal jurisdiction over defendant to enter a personal deficiency
judgment . . . pursuant to section 15-1508(e) of the Foreclosure Law based on
plaintiff's request for a perscnal deficiency judgment in its foreclesure complaint,
plaintiff's subsequent claim for the amount of the deficiency as determined in the
foreclosure suit as a result of the sale of the property is barred by the doctrine of res
Judicata ... con31stent W1th the holding in Skolnik v. Petella, 376 111 500 (1941)
1d. at Y 29 e s —
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Based on Coleman, whether an action on a promissoxy note constitutes the
same action ag a prior foreclosure action for res judicata purposes is highly
dependent on the facts. The issue turns on what relief was sought in the foreclosure
action and what relief is sought in the promissory note action. 7

Here, Midwest brought the 2011 action to foreclose on the mortgage. In the
foreclosure complaint, Plaintiff alleged that Defendants were personally liable for
any deficiency and in its request for relief, listed “A personal judgment for
deficiency, if sought.” Plaintiff attached a copy of the note secured by the mortgage
to the complaint in that action, Thus, Plaintiff arguably sought a personal
deficiency judgment against the Defendants in the 2011 foreclose action. But, I
unlike the plaintiff in Coleman, Midwest did not obtain a deficiency judgment S
against Defendants because Plaintiff voluntarily dismissed the case. Further, in _ o
the 2013 action on the promissory note, Plaintiff did not seek to recover a deficiency
‘amount entered in the foreclosure action, In the present case, Plaintiff references
the mortgage, but ultimately seeks to recover against the Defendants on the note
and again, does not seelt to recover a deficiency amount entered in the foreclosure
action. Thus, the facts in the present case are distinguishable from Coleman.

Since the Plaintiff did not seek to recover a deficiency judgment against A
Defendants under a note after a personal deficiency judgment was entered against oo
the Defendants in the foreclosure action in the 2013 action and does not seek one in '
the present case, neither action is the same action as the 2011 foreclosure action for
res judicata purpoges. Accordingly, the current action constitutes the first refiling
of the 2013 promissory note action, not the second refiling of the 2011 mortgage
foreclogure action and is not barred by res judicata or section 13-217.

A7 !
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Based on the foregoing, it is hereby ORDERED:

1

@)
3)

4
(6)
(6)
(7

Failure to appear will result in dismissal for want of prosecution or entry of a

123038

JUEN

Defendants Andres Cobo and Amy Rule’s motion to dismiss is
DENIED. .

Defendants have 28 days, until July 22, 2016, to answer.

Tlie parties shall tnitiate written fact discovery on or before August b,
2016.

The parties shall complete written fact discovery by October 7, 2016.
The parties shall complete oral fact discovery by January 12, 2017.
The clerk’s status hearing for Friday, June 24, 2016 is stricken. L

The case is continued for a case management conference on October 24, .
2016 at 10:00 a.m. i i

default order. Failure to comply with this order will be a basis for sanctions under . i

Rule 219(c). Failure to enforce this crder will constitute a waiver of such discovery !
by that party. T

- JUN 232018

" Ciruit Court ~ 1992 é

Judge Raymond W. Mitchell, No. 1992

Al8

A40

SUBMITTED - 283020 - Stephen Daday - 12/27/2017 2:50 PM
SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM




123038,
123038,

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINCIS
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as successor in )
interest to Waukegan Savings Bank ) b
f/k/a Waukegan Savings and Loan, SB, ) ‘\
y  No. 15L 7759
Plaintiff, ) ' I
) Calendar S Doi
Vs, ) ) Co
) Judge Raymond W. Mitchell
Andres Cobo and Amy M. Rule, ;
Defendants. )
ORDER

This matter is before the Court on Defendants Andres Cobo and Amy Rule’s
motion to reconsider the June 23, 2016 Order denying Defondants’ motion to
dismiss Plaintaff First Midwest Bank’s complaint.

L

Plaintiff First Midwest Bank is the successor in interest to a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed 1o favor of
Waukegan Savings and Loan, SB in 2006 in exchange for a $227,500 loan. Tn 2011, P
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint Lo b
for foreclosure on Defendants’ mortgage, In 2013, Plaintiff dismissed the i
foreclosure action without prejudice. Plaintiff filed a second complaint against the
Defendants later in 2013 for breach of the promissory note and requested a
judgment of $251,165.72. Plaintiff voluntarily dismissed that claim in 2015,

Plaintiff commenced this action for breach of the promissory note later in
2015 and requests a judgment of $214,079.06 against the Defendants. Defendants
... moved to dismiss the complaint, arguing that it was the second refiling of their 2011
foreclosure action and thus violated section 18-217 of the Mlinois Code of Civil
Procedure. Defendants further asserted that Plaintiffs complaint was barred by
the doctrine of res judieata. The Court denied Defendants’ motion. Defendants now
move the Court to reconsider its ruling.

11,
Defendants contend that the Court erred by failing to consider that res

Jjudicata bars not only what was decided in prior actions, but what could have been
docided. In the prior order, the Court acknowledged that res judicata bars any

A19 ,
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mafters actually decided in additionta all matters that could:have been decided i &
_prior action. See 09/23/16 Order &t:3. The Tonrt, howeyer; determined that one of

the requirements for res judicute had vof-been met. Specifically; the Court

detirmined that Plaintiffeforeclosure agtion againstDeforid4nt was not the same

ciuse of 4ction as thoge alleged in the Plaintiff s-complaint:{.¢., did not arise for a :
single group.of operative factsyfor rey fudicat; putpuses, T reaching this ;
copelusiot, the-Cotigt distinguished the facks inthe present action from the facts in ;
LSREFZ Novd, Invs, 1, LLCv. Coleman, 20351 App (1st) 140184, After
reinewing the otigitial briefing, the biiefing sitbmitted in sippott of the motion to
reeotigider, axd the Coleman-tecisior, the Court is:convinesd that its original ruling .
vag correct as a rxatteriof law. v

Tn- Coleinaiin, the.Tinois Appellate Tourt:focused on what relief the plaintiff o
sought ixi the original foreclosnize achion and in fhie stibstquent;note action. The
plaintiffin Coleman first brought a foreclosure:agtion in-which. the plaintiff sought a
deficiericy judgment againstthe defendant based oirthe defendant’s obligations
sinder the proriissory xiofe and fhe niortgage. Cofemur, 2015 1k App (1st) 140184, q
14:. "The trial cowrt i the Toretlosure action enteredia foreclosire order and stated
that the glaintiff-was entifled o a deficiency judiment after sale of the property.

Id, at-§ 15. The plaintiff then filed suif to enfores the proruissory note, again
seking td recover the-amoimi of the deficieriey as-détermined by the court in the
fgrecl’i}.'sui'e action. Id. atf16. On appseal, the appellate court: determined that the
plaintiff's rote Actioh dnid 1ts olaimn ifbi:-a.jﬁefat’)ﬁﬂ He'ﬂ'CifenQ?;fi widgment in the
foreclosuie Suit were the sanie caulse o aghon, arising from a single group of
operative facts: the deficieticy whith resulted from after fireclogure sale based on
plaiatifFs default. Id; The:appellate court concluded that whire:the circwit court
tad personial jurisdiction aver the deferidant to entex a personal deficiency judgment
in the foréclosute, action, thy plamtiffy subsequent; élgim for the amonnt of the
deficiency undes a bredch of promisscry note theorywas barred by res judicata. Id.

at 1[ 29.
Here, Midwest did xiot seel a defidiency judgment against the Defendants in
the 2011 forestosiirs mction and then seelk £ recovet that saxue deficiency amount =

froin Defendanitsin the 2018 note action, Therelore, thi casp istactually i
distidguishable fiota Colemar. Defenduits tontend that:tha zduses of action are

still ths same betause Midwest sought the same or simiilat relief in both the 2011

4nfk 9018 actions baged o Deferidlants default. Deféndants argue that Plaintiff
placed both the fioté-and mortgage sifrisguedn ity vomplainfs.and sought to recover
foes provided for bu the mértgage in the 2013 nptd dction nid i the present action.
But, it-was olthnately the deficienty-ararmt sopght, aud not-what was alleged inor
attached tothe complaint, that weis suteome dsternitaative in Coleman. There is no :
deficiendy amotmt Tinking the Plainitiffs 2011 foreclgsuie aétion and the 2013 note e
action. Consequently, the tauses:of action avexiot the same ot fes judicata - a

A 20 . , i
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purposes, and neither section 13-217 nor the doctrine of res judicata preclnde
Plaintiff's claims in the present action.

ITI.
Based on the foregoing, it is hereby ORDERED_: |

(1) Defendants Andres Cobo and Amy Rule’s motion to reconsider is
DENIED,

(2)  The case is continued for 2 case management conference on October 24,
2016 at 10:00 am.
diee Reymund F vl
ENTERED, = S E I

o

ot ot TR

Judge Raymand W. Mitchell, No. 1992

- A2l
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IN THE CIRCUIT COURT OF COOK (EEOUNTY , ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as successor in )
interest to Waukegan Savings Bank )
{/k/a Waukegan Savings and Loan, SB, ) :
- ) No.i15 L7759
Plaintiff, ) :
) Caléndar -
5. )
) Judge Raymond W. Mitchell
Andres Cobo and Amy M. Rule, ) i
)
Defendants. )
ORDER

This matter is before the Court on Plaintiff Fn st Midwest Bank's motion to
strike Defendants Andres Cobo and Amy M. Rule’s aﬁﬁrmatwe defenses pursuant to
735 ILCS 5/2-619.

I.

Plaintiff First Midwest Bank is the successoriin interest to a promissory note |
and mortgage that Defendants Andres Cobo and Aniy Rule executed in favor of . !
Waukegan Savings and Loan, 5B in 2006 in exchange for a $227,500 loan. In 2011, ’
Defendants allepedly defaulted on their payments, and Waukegan filed a complalnt
for foreclosure on Defendants’ mortgage. In 2013, Plaintiff dismissed the foreclosure
action without prejudice. Plaintiff filed a second coniplaint against the Defendants
later in 2013 for breach of the promissory note and ¥equested a judgment of
$251,165.72. Plaintiff voluntarily dismissed that claim in 2015. On July 30, 2015,
plaintiff commenced this action alleging breach of thie promissory note in Count I
and unjust enrichment in Count II, and requests judgment of $214,079.06 against
the Defendants. Defendants filed four affirmative defenses Plaintiff now moves to-
strike Defendants’ affirmative defenses.

Ii.

An affirmative defense is subject to the.same httacks as other pleadings.
Betts v. Manville Personal Injury Settlement Trust, 225 TIl. App. 3d 882, 904 (4th :
Dist. 1992). A motion to strike an affirmative defense admits all well-pleaded facts . i
constituting the defense, together with all reasonable inferances which may be
drawn therefrom. Farmer City State Bank v. Guingrich, 139 111, App. 3d 416, 422
(Ath Dist. 1985). A motion to strike an affirmative defense raises only a guestion of

A22
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law as to the sufficiency of the pleading. Vermeil v. Jeﬁersan Trust & Savings
Bank, 176 L App. 3d 556, 566 (3d Dist. 1988). A motion to strike does not admit as
true, however, those allegations which conflict with the facts disclosed in an exhibit.
McCormick v. MeCormick, 118 Ol App. 3d 455, 460 (1st Dist. 1983). A defense that
is asserted In an answer may be stricken upon a plamtlﬂ‘s motion, if the defense is
substantially insufficient in law; thus the correctness of a circuit court's decision to
strike affirmative defenses depends on whether the allegations that set forth the
defense, if taken to be true, express a legally sufficiént defense. Joppa High Sch. v.
Jones, 36 TI. App. 3d 328, 325 (5th Dist, 1976).

Plaintiff moves to strzke Defendants’ four affitmative defenses pursuant to
735 TLCS 5/2-619(a)(9). Section 2-619(a), however, permits only defendants or other
parties against whom a claim is asserted to move for involuntary dismissal, 735
ILCS 6/2-619(a). A plaintiff's section 2-619 motion té strike affirmative defenses is
therefore procedurally improper. When attacking the legal sufficiency of affirmative
defenses, a plaintiff should file a motion pursuant t6 735 ILCS 5/2-615. This motion
will therefore be analyzed under a section 2-615 standard. Section 2-615 metions to
strike an affirmative defense should he granted only where the affirmative defense
fails to allege sufficient facts which, if proved, defeat a plaintiffs claim. Section 2-
615 motions cannot raise affirmative factual defenses, but can only attack the face
of the pleadings, Vernon v, Schuster, 179 I11. 2d 338, 344 (1997).

Plaintiff argues that Defendants’ first affirmative defense to Counts I and II |
should be stricken because the single re-filing rule contained in section 13-217 of '
" the Ilinois Code of Civil Procedure does not apply. The Court previously determined
in its June 28, 2016 Order that this action constitutes the first refiling of the 2013
" action on the note and is therefore permitted pursuant to section 13-217,

Next, Plaintiff argues that Defendants’ second affirmative defense to Counts
T and II should be stricken because it had no duty to foreclose on the mortgage lien
and sell the property. Damages which give rise to a duty to mitigate are those which
a plaintiff may have avoided with reasonable effort. Pioneer Bank & T'r. Co. v. Setko
Sporting Goods, Co., 184 1l1. App. 3d 783, 790 (1st Dist. 1989). In this case, Plaintiff
seeks damages in the amount of the unpaid balanceiallegedly due on the Promissery
note. Plaintiff suffered these damages when Defendants allegedly defaulted on their
mortgage. Defendants allege that if Plaintiff had fmeclosed on the mortgage and
sold the property themselves, the proceeds would oﬁset Plaintiffs damages and
thereby reduce Defendants Lability, A breaching patty, however, may not invoke a
duty to mitigate as evidence that the injured party might have taken action that
would have heen more beneficial to the breaching party. Id. at 791. The mortgage
attached-to the complaint provides Plaintiff the option upon default to either
require immediate payment of unpaid sums due on the note or foreclose on the
mortgage. Foreclosure is thus one remedy Plaintiff ray choose to satisfy the debt

A23

A45
SUBMITTED - 283020 - Stephen Daday - 12/27/2017 2:50 PM

SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM



123038

upon default. Defendants have failed to allege facts:that would give rise fo 2 duty to
mitigate. .

Plaintiff also argues that Defendants’ third ai’ﬁrmative defense to Count 1
should be stricken because it attached a copy of the instrument upon which its
cause of action is based. For section 2-615 motions, the test for an affirmative
defense is whether it “gives color to the opposing party’s claim and then asserts new
matters by which the apparent right is defeated.” Mountain States Mortg. Cir. v.
Allen, 257 111, App. 3d 872, 382 (1st Dist. 1993) (quotmg Condon v. Am. Tel, & Tel.
Co., 210 111, App. 3d 701, 709 (2d Dist. 1991)). Plaintiff alleges that the instrument,
whmh contains a sipnature page with language mdlcatmg that it is from a 1-4
Family Rider, is nevertheless the correct signature page of the note from which its
claim arises. Defendants’ third affirmative defense disputes this allegation and
argues that the correct signature page is missing. Defendants’ third affirmative
defense thus fails to give color to Plaintiffs claims and is therefore improperly pled.

Finally, Plaintiff argues that Defendants’ fou;cth affirmative defense to Count
11 should be stricken because the statute of limitatiéns does not apply. The statute
of limitations for unjust enrichment claims is five yéars from the date of injury. 735
ILCS 5/13-205. Plaintiff alleges that Defendants defaulted on their loan payments
on June 1, 2011 and were then unjustly enriched by_ continuing to receive the
benefits of the loan after their default, Plaintiff filed this action on July 30, 2015,
within five years of the date of default. Plaintiffs action was therefore timely filed.

A24
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II1.

Baged on the foregoing, it is hereby ORDERED:

(1) Plaintiff First Midwest Bank’s motion to strike is GRANTED.
Defendants firet, second, third, and fourth affirmative defenses are
stricken. ;

(2)  'The case management conference set f:or March 3, 2017 at 9:00 a.m. is
stricken. )

(8)  'The case is continued for a bench trial set for April 24, 2017 at 10:30

a.1n.

Judge Raymond W. Mitcheil
ENTERED, MR -2 2017
. Circuit Court — 1992

Tudge Raymond W. Mitchell, No. 1992
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as successor in )
interest to Waukegan Savings Bank )
ffk/a Waukegan Savings and Loan, 5B, )
. ) No. 15L 7759

Plaintiff, ) ) i

) Calendar S i

V5, ) ’ : i

) Judge Raymond W, Mitchell

Andres Cobo and Amy M. Rule, ) udge hay .011

: ) L

Defendants, ) E

ORDER

This matter is before the Court on Plaintiff First Midwest Bank’'s motion for
summary judgment pursuant to 735 ILCS 5/2-1005.

L |

Plaintiff First Midwest Bank is the successor in interest fo a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed in favor of
Waukegan Savings and Loan, SB in 2006 in exchange for a $227,500 loan. In 2011,
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint
for foreclosure on Defendants’ mortgage. In 2013, Plaintiff dismissed the foreclosure
action without prejudice. Plaintiff filed a second complaint against the Defendants
later in 2013 for breach of the promissory note and requested a judgment of
$251,165.72. Plaintiff voluntarily dismissed that claim in 2015. Plaintiff then
commenced this ackion alleging breach of the promissory note in Count I and unjust
enrichment in Count II, and requests judgment of $214,079.06 against the
Defendants. In its March 2, 2017 order, the Court struck Defendants’ first, second,
third, and fourth affirmative defenses. Plaintif now moves for summary judgment..

II.

Summary judgrnent is appropriate when the pleadings, depositions, -
admigsions and affidavits, viewed in a light most favorable to the nonmovant, fail to’
establish a genuine issue of material fact, thereby entitling the moving party to
judgment as a matter of law. 735 ILCS 5/2-1005; Progressive Universal Ins. Co. v.
Liberty Mut. Fire Ins. Co., 215 Il 2d 121, 127-28 (2005). The purpose of summary
judgment is not to try a question of fact, but simply to determine whether one”™
exists. Jackson v. TLC Assoc., Inc., 185 T1. 2d 418, 423 (1998). A trial court is

- A2
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required to construe the record against the moving party and may only grant
sumrary judgment if the record shows that the movant's right to relief is clear and
free from doubt. Id. If disputes as to material facts exist or if reasonable minds i
may differ with respect to the inferences drawn from the evidence, sumrmary |
judgment may not be granted. Assoc. Underwriters of Am. Agency, Inc. v,
McCarthy, 356 IH. App, 3d 1010, 1016-17 (1st Dist. 2005).

- In order to recover for breach of contract, a plaintiff must establish: (1) the
existence of a valid and enforceable contract; (2) performance by the plaintiff; (8) a R
breach of the subject contract by the defendant; and (4) that the defendant’s breach . Lo
resulted in damageés, Unterschuetz uv. Cify of Chicago, 346 I1l. App. 3d 65, 69 (1st N
Dist. 2004). _ : P

Plaintiff has established all necessary elements for its breach of promissory
note claim, Defendants allegedly executed a promissory note in favor of Plaintaff in
the amount of $227,500.00 with a yearly interest rate of 6.250% and monthly
payments of $1400.76. Plaintiff alleges that Defendants defaulted on the note by
failing to pay the July 1, 2011 payment or any payment thereafter and that its
damages include the outstanding balance, accrued interest, late charges, an escrow
deficiency, appraisals, and prior legal fees from seeking recovery of amounts owed
under the note. In support of its motion, Plaintiff submitted an affidavit of Jeanine
Cozzi, the Vice President of Plaintiff's special assets dep artment atl:estmg to these
a]legatmns and to the total of $314,202.74 due and owing.

Where facts contained in the affidavit in support of a motion for summary
judgment are not contradicted by counteraffidavit, such facts are admitted and
must be taken as true.” Heidelberger v. Jewel Cos., 57 I11. 2d 87, 92-93 (1974). In
response to the motion, Defendants have not submitted a counteraffidavit, but ! :
dispute the validity of the late charges and that Plaintiff may recover the attorney’s P
fees without presenting sufficient records.. In its reply, however, Plaintiff apreed to T :
withdraw its request for the late charges, attached a supplemental affidavit of
Jeanine Cozzi containing detailed invoices from the attorney who handled the case,
and reduced its request for judgment to $308,192.56 accordingly.

A party seeking attorney fees bears the burden of demonstrating the o
reasonableness of fees and providing records of the services performed, by whom o
they were performed, the time expended, and the hourly rate charged. Harris Trust |
& Scev, Bank v. American Not'l Bank & Trust Co., 230 I App. 3d 591, 595 (1st i
Dist. 1992). In determining whether fees are reasonable, the court considers such i
factors as the skill and standing of the attorneys employed, the nature of the case, ) o
the novelty and difficulty of the issues involved, the degree of responsibihity v
required, the usual and customary charge for the same or similar services in the

o community, and whether there is a reasonable connection between the fees charged

and the litigation. Id. The court is permitted to use its own knowledge and

T2
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experience to assess the time required to complete particular activities. Id. In
support of its motion, Plaintiff provided a supplemental affidavit from the Vice
President of its special assets department containing detailed hilling statements
and breakdowns of costs incurred for legal fées from prosecuting the case against
Defendants. Taking all of the relevant factors into consideration, Plaintiff motion
and supporting documentation sufficiently demonstrate that the attorney fees it
seeks are reasonable

Defendants also avgue that the copy of the promissory note attached to the
complaint is not a correct copy and that Plaintiff's claim therefore fails pursuant to
Minois Code of Civil Procedure section 5/2-606. But section 2-606 contains only g
pleading requirements. 735 TLCS 5/2-606. A motion pursuant to section 2-615 is the i
procedurally proper means to attack the legal sufficiency of pleadings. 735 TLCS E
8/2-615. It is therefore procedurally improper to attack the face of the pleadingsin a i
section 2-1005 motion. Nevertheless, in its March 2, 2017 order, the Court
addressed this issue and determined that Plaintiffs pleadings were sufficient. - o

1. ' i
Based on the foregoing, it 1s hereby ORDERED:
(1) Plaintiff First Midwest Bank’s motion for summary judgment is
GRANTED. Judgment is entered in favor of Plaintiff First Midwest
Bank and against Defendants Andres Cobo and Amy M. Rule in the
amount of $308,192.56.

(2)  The bench trial set for April 24, 2017 at 10:30 a.m. and the clerk s
status set for March 24, 2017 at 9:00 a.m. are stricken.

(3)  This is a final order that disposes of the case in its entirety.

ENTERED, ~ Judge Raymond W, Wichel

MAR 23 2017

Circuit Court — 1992
Judge Raymond W. Mitchell No. 1992
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Case No. 123038

IN THE SUPREME COURT OF THE STATE ILLINOIS

First Midwest Savings Bank, as successor ) On Petition for Leave to Appeal
In interest to Waukegan Savings Bank From the Appellate Court, First
f/k/a Waukegan Savings and Loan, SB Judicial District

ASS’N
Docket No. No. 1-17-0872
Plaiuntiff-Petitioner
There Heard on Appeal From
v, The Circuit Court of Cook

Andres Cobo and Amy M. Rule County Department, Law Division

Defendants-Respondents No. 15 L 007759
The Honorable Raymond L.

)
)
)
)
)
)
)
) County, Ilinois
)
)
)
)
)
) Mitchell, Presiding

ANSWER TO PETITION FOR LEAVE TO APPEAL

INTRODUCTION

Respondents, Andres Cobo and Amy M. Rule (“Defendants™), respectfully
request that this Honorable Court deny the Petition for Leave to Appeal filed by the
Petitioner, First Midwest Savings Bank (“Plaintiff), from the opinion and Jjudgment of
the Illinois Appellate Court, First Judicial District, First Division (2017 IL App (1st)
170872), which vacated the trial court’s order granting summary judgment and dismissed
the Plaintiff’s complaint.

This case does not meet the criteria for review under Supreme Court Rule 315(a)
(IN. 8. Ct. R. 315(a) (eff. November 1, 2017).  This case is not one of general

importance, there is no conflict between this case and any Supreme Court or other

Page 1 of12
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Appellate Court decision, and there is no need for the exercise of the Supreme Court’s
supervisory authority.

In its Petition, the Plaintiff, & sophisticated lender represented by sophisticated
attorneys, asks this Honorable Court to step in and correct the litigation decisions it made
when those decisions turned out to be erroneous. This Honorable Court, however, is not
the place to correct such errors,

The Plaintiff brought three lawsuits against the Defendants each seekiné a
judgment against the Defendants in the amount due under the Same promissory note,
First Midwest Bank v. Cobo, 2017 IL App (1st) 170872, § 15. Each lawsuit alleged the
same July 1, 2011 default on the same promissory note. Jd, 1123 - 25. Each lawsuit
sought the same relief, that is, a money judgment against the Defendants in the amount
alleged to be due under the same promissory note. Id. The Plaintiff voluntarily dismissed
its first two lawsuits and then filed a third complaint in this case, Id. at 15.

This case was correctly decided by the Appellate Court when it concluded that all
three lawsuits arose from the same group of operative facts. Id. at §25. Having elected
twice to voluntarily dismiss its lawsuit, the Plaintiff's third version of the same debt
collection action was barred by the one refiling rule set forth in 735 ILCS 5/13-217, The
trial court erred in reaching the opposite conclusion and the Appellate Court corrected the
error.

The Plaintiff argues that the holding of the Appellate Court conflicts with Second
District’s decision in LP XXVI LLC v. Goldstein, 349 Tl App. 3d 237, 811 N.E.2d 286
(2nd Dist. 2004) and the Third District’s decision in Wells Fargo v. Norris, 2017 111, App,

3d 156764 (2017). 1t does not. The Plaintiff also argues that this case has far reaching

Page 2 of 12
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policy implications that will affect a lender’s willingness to offer loss mitigation to a
borrower in foreclosure. It will not.

The Second District’s decision in Goldstein involved a lender’s right to pursue a
personal guaranty after a foreclosure, This case did not involve a petrsonal guaranty,
Goldstein, therefore, is distinguishable and not in conflict,

Moreover, this case is not in conflict with the Third District’s decision in Norris.
Like Goldstein, Norris simply does not apply. Norris involved a loan modification. This
case does not. Norris correctly held that a lawsuit based on a breach of a loan
modification did not involve the same set of operative facts as a lawsuit based on a
breach of the original loan,

Nothing in the Appellate Court’s decision here will impact a lender’s ability to
file a new lawsuit after a borrower’s breach of a loan modification or reinstatement,
Nothing in the Appellate Court’s decision will prevent a lender from entertaining loss
mitigation with a borrower during the pendency of a lawsuit. Lenders can and often do
place files in litigation on loss mitigation hold when the parties are pursuing loss
mitigation efforts, In fact, they are required to do so. See 12 C.F.R. 1024.41().

Courts simply do not make litigants voluntarily dismiss their own cases. If a case
is involuntarily dismissed by the court, the one refiling rule has no application. The
Plaintiff’s perceived fear that lenders will not want to engage in loss mitigation efforts
because of the Appellate Court’s decision is nonexistent,

What Plaintiff really asks this Honorable Court to do is craft a rule that will allow
lenders to file and voluntarily dismiss lawsuits whenever they feel like, subjecting

borrowers to a multiplicity of lawsuits, adding thousands of dollars in court costs, service
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fees, publication charges and attorneys’ fees to a borrower’s account balance, Not only
would such a rule be unfair and unworkable, it is contrary to the established body of
caselaw that gives all plaintiffs only two bites at the proverbial apple. The Plaintiff had
its two bites.

The decision of the Appellate Court in this case does not create uncertainty or
create more questions than it answers, The decision in this case was based on the unique
facts of the case and does not warrant further review. The issues addressed in this case
are not ones of general importance requiring the exercise of the Supreme Court’s
supervisory authority. Therefore, the Defendants respectfully request that this Honorable
Court deny Plaintiff’s Petition for Leave to Appeal.

STATEMENT OF FACTS

The Defendants adopt the discussionr of the facts contained in the Appellate
Court’s opinion, Cobo, 2017 IL App (Ist) 170872, 995 - 12.

STATEMENT OF GROUNDS FOR DENYING LEAVE TO APPEAL

L THE BODY OF CASE LAW IS NOT IN CONFLICT,

Plaintiff first argues that the cases analyzing the single refiling rule and res
Judicata arising out of a loan transaction are not cohesive and are in conflict. See Petition
at pg. 8. There are, however, no such conflicts and all of the cases analyzing these issues
can be read harmoniously.

“Although a single group of operative facts may give rise to the assertion of more
than one kind of relief or more than one theory of tecovery, assertions of different kinds

or theories of relief arising out of a single group of operative facts constitute but a single
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cause of action.” River Park v. City of Highland Park, 184 111 2d 290, 703 N.E.2d 883
(1998), quoting Torcasso v. Standard Outdoor Sales, 157 1. 2d 484, 626 N.E.2d 225
(1993) Schrager v. Grossman, 321 Ill. App. 3d 750, 752 N.E2d 1 (1st Dist. 2000), The
Appellate Court’s decision did not abrogate this rule in the context of a loan transaction,
If anything, it helped clarify it.

The weakness in Plaintifs argument are underscored by the two cases on which
it relies.

At the core of Plaintiff’s argument is the decision in Goldstein, As noted in the
Introduction, Goldstein has no application here because Goldstein involved a guaranty
that was simply not at issue in this case. Therefore, Goldstein is inapposite.

However, even if this Honorable Court were to consider Goldstein, nothing in the
Appellate Court’s decision would change the opinion in Goldstein even if it were decided
today,

Goldstein involved a lawsuit based on a Commercial Guaranty that was filed after
a foreclosure resulted in a deficiency Jjudgment in excess of $74,000. Goldstein, 349 111
App. 3d at 239. As the Appellate Court correctly held in Goldstein,

“The note was executed to provide capital, the mortgage to secure the note,

Defendant personally provided the guaranty in order to assure the lender that any

shortfall in the security provided by the mortgaged property would be made good.

While the three transactions are related, we do not believe that their mere

proximity in time and the overlap of some of the parties render them a single

transaction, especially in light of the purpose of each of the transactions,”

Goldstein, 349 Il. App. 3d at 241,

At the outset, it should be noted that guarantees often involve different parties than those

to a mortgage and note. A mortgagor does not execute a separate guaranty to guaranty

the same promises he made in his mortgage and note. Therefore, a guaranty involves
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different parties than a mortgage and note and would be distinguishable from this case on
this basis as well.

Moreover, it is entirely logical to allow a lender to pursue a guaranty separately
from an action on a note or mortgage. In many instances, a guarantee may never be
invoked. For example, if a lender recovers what was owed from the borrower, there
would be no need to sue the guarantor. Similarly, if a foreclosure sale made the lender
whole, there would be no need to invoke the guaranty or sue the guarantor. As the Court
in Goldstein stated,

“In Citicorp Savings of lllinois v. Ascher, 196 II1. App. 3d 570, 574, 554 N.E.2d

409, 143 IIl. Dec. 474 (1990), the court held that a judgment of foreclosure did

not adjudicate the defendant’s rights and liabilities under a guaranty contract, and,

therefore, the doctrine of res judicata did not apply. Likewise, in Du Quoin State

Bank v. Dawlby, 115 1ll. App. 3d 183, 186, 450 N.E.2d 347, 70 IIl, Dec. 874

(1983), the court held that a previous foreclosure did not settle the defendant’s

liability stemming from a personal guaranty. These cases illustrate that a suit on a

personal guaranty is expressly allowed where a previous mortgage foreclosure

and sale resulted in a deficiency. In such a situation, res judicata will not bar the

subsequent suit on the guaranty contract.” Goldstein, 349 Il1. App. 3d at 242,

Similarly, dscher, as discussed in Goldstein and cited above, involved a lawsuit
based on a guaranty, dscher is therefore distinguishable. Ascher, is also distinguishable
because its holding was based on an exclusive remedy provision in the installment
contract, which is simply not at issue in this Case. In Ascher, the Court ultimately held
that the defendant’s guaranty did not extend beyond the exclusive remedy of forfeiture
provided in the installment contract, dscher, 196 I11. App. 3d at 575, 4scher, therefore, is
not in conflict,

Similarly, Norris is not in conflict, Norris correctly decided that a breach of a

loan modification did not involve the same set of operative facts as a breach of an

original agreement. This case did not involve a loan modification. If anything, Nerris
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should give lenders comfort because successful loss mitigation will serve only to reset
score for the purposes of res judicata and the one refiling rule, and reset the clock for the
purposes of the statute of limitations.

Here, all three lawsuits were based on the same July 1, 2011 breach of the same
promissory note. Cobo, 2017 IL App (1st) 170872, 4923 - 24. Moreover, all three
lawsuits sought a judgment against the Defendants based on the amount due under the
promissory note, Although the foreclosure case concurrently sought a sale of the property
pursuant to the mortgage, this concurrent theory relief is distinction is without a
difference. A single group of operative facts, regardless of the different theories of relief,
constitutes but a single cause of action. River Park, 184 IIl. 2d at 311.

Plaintiff argues that the Appellate Court’s decision in this case is contrary to the
established body of caselaw which permits a mortgagee to sue upon the note or to bring a
mortgage foreclosure action either consecutively or concurrently (see Petition at pg. 2)
and cites to Farmer City State Bank v. Champaign National Bank, 138 111, App. 3d 847,
486 N.E.2d 301 (4th Dist, 1985) for that proposition. But that is precisely the point. A
suit on the note and a foreclosure action may be brought concurrently, and that is
precisely what happened in the 2011 foreclosure case.

It is also important to note that Farmer City because that case did not conduct a
res judicqra analysis. As the Cowt in LSREF2 Nova Investments Il LLC v. Coleman,
2015 IL App (1st) 140184 observed,

“First and foremost, the Farmer City State Bank court did not conduct a res

Judicata analysis. Furthermore, plaintiff here did not initially file suit on the

promissoty note like the mortgagee did in Farmer City State Bank. Rather, here,

plaintiff’s claim for a personal deficiency judgment was raised concurrently with

its request for foreclosure on the property in the foreclosure action, and a fina]
judgment was entered against defendant allowing for entry of a deficiency
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judgment after the sale of the property. Plaintiff, having pursuved its remedy for a
personal deficiency judgment in the mortgage foreclosure case, is precluded from
now seeking a personal deficiency judgment solely on the promissory note in this
consecutive action,” Coleman, 2015 IL App (1st) 140184, 19,
Here, as in Coleman, the Plaintiff first filed a foreclosure action which it concurrently
sought a judgment against the Defendants in the amount due under the note and sought a
foreclosure of the property. The foreclosure case involved operative facts arising from
both the mortgage and the promissory note. Cobo, 2017 IL App (1*) 170872, §22. The
Appellate Court’s correctly decided this case based on the its facts and further review is

not warranted,

IL THE APPELLATE COURT CORRECTLY RELIED ON COLEMANIN
REACHING ITS DECISION. ‘

Plaintiff next argues that Appellate Court’s reliance on Coleman was misguided
because the operative facts were different. See Petition at pg. 13, Plaintiff again urges
this Honorable Court to find important that the foreclosure action in Coleman proceeded
to a final judgment, whereas none of the cases at issue in this Petition reached that point.

Plaintiff’s argument, however, was squarely rejected by the Appellate Court when
it stated,

“We disagree with the trial court’s finding that Coleman is inapplicable because a

judgment for deficiency was actually entered in that case, whereas here plaintiff

hever obtained such a judgment, nor did plaintiff seek to recover the deficiency in
its breach of promissory note complaint. Coleman’s analysis on the identity of
causes of action for res judicata purposes did not depend upon a final judgment,

nor is one required to perform the transactional test pursuant to section 13-217.”

Cobo, 2017 IL App (1st) 170872, 25).

Plaintiff’s attempt to distinguish Coleman on this basis ought to be rejected once again,

In a carefully written opinion, following the decision in Coleman, the Appellate

Court held that a single-count complaint, requesting foreclosure of the mortgage as well
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as a personal judgment for any deficiency, involves operative facts arising from both the
mortgage and the promissory note. /d. §22. Therefore, the Appellate Court found that for
purposes of res judicata, the same set of operative facts gave rise to the causes of action
in the foreclosure complaint and the breach of note complaint. Id. Therefore, the
Appellate Court correctly held that the Plaintiff's third lawsuit seeking a judgment
against the Defendants in the amount due on the same promissory based on the same July
1, 2011 default and was barred by the single refiling rule.

Here as in Coleman, the Plaintiff filed a single-count complaint in the 2011
foreclosure action seeking to foreclose its morigage and seeking in its prayer for relief a
judgment to foreclose the morigage and a personal judgment for a deficiency. Cobo,
2017 IL App (1st) 170872, 9 23. The Complaint sought concurrent relief under the Note
and Mortgage. Here, as in Coleman further, the complaint in the 2011 foreclosure action
fucther alleged that Defendants were “persons claimed to be personally liable for
deficiency.” /d. And, the complaint in the 2011 foreclosure action sought a judgment of
foreclosure and sale and also “personal judgment for deficiency.” Id. !

As the Appellate Court correctly concluded in this case,

“We agree that a single-count complaint, requesting foreclosure of the mortgage

as well as a personal judgment for any deficiency, involves operative facts arising

from both the mortgage and the promissory note. In a foreclosure action, ‘[tThe
mortgagor is the instrumentality of the wrong. It was he or she who breached the
contract by defaulting on the note secured by the mortgage. The foreclosure
action is based on the note, the vehicle which gives the plaintiff the legal right to
proceed against the property. The object of the foreclosure action is to enforce the
obligation created by that contract, through the property, but against a specific

person.’ ABN AMRO Mortgage Group, Inc. v. MecGahan, 237 111, 2d 526, 536,

931 N.E.2d 1190, 342 1il Dec, 7 (2010). See also MB Financial Bank, N.A. v.

Allen, 2015 IL App (1st) 143060, § 32, 394 II1, Dec. 957, 37 N.E.3d 436 (finding

that the mortgage provides the right to obtain a deficiency judgment and the

promissory note allows the pursuit of personal monetary judgments).” Fiyss
Midwest Bank v. Cobo, 2017 IL App (1st) 170872, 922,
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Plaintiff, however, also argues that the Appellate Court’s decision here failed to
account for Section 15-1504 of the Illinois Mortgage Foreclosure Law (“IMFL™) which
provides for a short form complaint that can be used in a mortgage foreclosure case. See
Petition at pg. 14. According to Plaintiff, the use of & short form complaint is not
controlling on the issue whether a personal deficiency judgment was sought in the 2011
foreclosure action.

Plaintiff forgets, however, that this Section of the IMFL merely provides a
pleading convenience to a plaintiff and it is not a requirement. Section 15-1504(a) states,
“(4) Form of Complaint. A foreclosure complaint may be in substantially the following
form.” 735 ILCS 5/15-1504(a). The permissive nature of the statute is evidenced from
the use of the word “may” as opposed to “shall.” (The use of the word “shall” under
Section 15-1105(b) of the IMFL means mandatory and not permissive. 735 ILCS 5/15-
1105(b)). If Plaintiff really did not waut a money judgment against the Defendants in the
2011 foreclosure action, it could have drafted a complaint that did not seek a personal
judgment against them.

This lawsuit was the Plaintiff’s third bite at the apple and the Appellate Court
correctly concluded that it was barred by the one refiling rule found in Section 13-217.
Unhappy with its decisions, the Plaintiff asks this Honorable Court to intervene and
cotrect the errors of its own making. A reviewing court is no place for such
extraordinary relief.

III.  THIS CASE IS NOT A MATTER OF GENERAL IMPORTANCE.,
Plaintiff finally argues, without any citation to authority, that this case presents a

mafter of general importance and will affect loss mitigation efforts following the
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foreclosure crisis in Illinois and nationwide, See Petition at pg. 16. However, nothing in
the Appellate Court’s decision here will have the far-reaching implications Plaintiff
suggests,

Plaintiff argues that this case will have the result of curbing a lender’s willingness
to engage in loss mitigation efforts after a default and will force lenders to proceed to a
conclusion of a foreclosure or breach of notc action. See Petition at pE. 16. Plaintiff is
wrong.

As noted in the Introduction, lenders can and are often required by law to place
files in foreclosure on loss mitigation hold. Even if a lender were to prematurely dismiss
its lawsuit while the parties were engaging in loss mitigation and before a modification or
reinstatement was in place, a lender would still have another opportunity to refile its same
lawsuit. The one refiling rule specifically allows for this.

However, if a lender is truly concerned about a borrower’s default after a loan
modification or after a reinstatement, the lender can take comfort in the decision in
Norris which held that a breach of a loan modification is not the same cause of action as a
breach of the original agreement.

Finally, the Plaintiff argnes that the Appellate Cowrt failed to consider the
question of what type of service the Plaintiff had on Defendant, See Petition at pg, 17.
Not only was this argument never raised in the trial court or Appellate Court, Plaintiff
fails to mention that service was never at issue in any of the cases becaunse the
Defendants, represented by the undersigned counsel, voluntarily subjected themselves to
the jurisdiction of the court by filing their Appearance in all three lawsuits, The

Appellate Court did not address what type of service was had on the Defendants because
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it was not an issue in this case. Perhaps the Appellate Court would have ruled differently
if the Defendants were not personally served in any of three lawsuits or did not subject
themselves to the trial court’s jurisdiction, however, that is a question for another day,
Not today,

For all of the foregoing reasons, the Defendants request that its Petition for Leave
to Appeal be denied. |

CONCLUSION

WHEREFORE, the Defendants, respectfully request that this Honorable Court
deny Plaintiff’s Petition for Leave to Appeal Instanter, and for any further relief this

Honorable Court deems equitable and just,

Respectfully submitted,

ANDRES CORBQ and
AMY M. :

" By: /
Arthur C. Czaja 7
Attorney for Defendants-Respondents

Arthur C. Czaja

Attoney for Defendants-Respondents
7521 N. Milwaukee Avenue

Niles, Illinois 60714

Phone: (847) 647-2106

Facsimile: (847) 647-2057

Email: arthur@czajalawoffices.com
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Case No. 123038

IN THE SUPREME COURT OF THE STATE ILLINOIS

First Midwest Savings Bank, as successor ) On Petition for Leave to Appeal
In interest to Waukegan Savings Bank From the Appellate Court, First

f/k/a Waukegan Savings and Loan, SB Judicial District
ASS’N
Docket No. No. 1-17-0872
Plaintiff-Petitioner
There Heard on Appeal From
v, The Circuit Court of Cook

Andres Cobo and Amy M. Rule County Department, Law Division

Defendants-Respondents No. 15 L 607759
The Honorable Raymond L.

)
)
)
)
)
)
)
) County, Illinois
)
)
)
)
)
) Mitchell, Presiding

CERTIFICATE OF COMPLIANCE
I certify that this Answer to Petition for Leave to Appeal complies with the
requirements of Supreme Rules 341 (a) and (b). The length of this brief, excluding the
pages containing Rule 341(d) cover, the Rule 341 (c) certificate of compliance, and the
certificate of service is 12 pages.
Respectfully submitted.

ANDRES COBO and
AMY M, R

By:
Arthur C. Czaja ~—
Attorney for Defendants-Respondents
7521 N. Milwaukee Avenue
Niles, Ilfinois 60714
Phone: (847) 647-2106

Email; arthur@czajalawoffices.com
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Case No. 123038

IN THE SUPREME COURT OF THE STATE ILLINOIS

First Midwest Savings Bank, as successor )

On Petition for Leave to Appeal

In interest to Waukegan Savings Bank ) From the Appellate Court, First
f/kfa Waukegan Savings and Loan, SB ) Judicial District
ASS’N )
) Docket No. No, 1-17-0872
Plaintiff-Petitioner )
) There Heard on Appeal From
v. ) The Cireuit Court of Cook
) County, Hlinois
Andres Cobo and Amy M. Rule ) County Department, Law Division
)
Defendants-Respondents ) No. 15 L 007759
)
) The Honorable Raymond L.
) Mitchell, Presiding
NOTICE OF FILING

To:  Klein, Daday, Aretos, Odonoghue, LLC, Attomey for Plaintiff-Appellee, 2550 W.

Golf Road, Suite 250, Rolling Meadows,

IL 60008 (via regular first class mail,

postage prepaid and copies via email transmission to DRdzanek@kdaclaw.com,
jrepple@kdaolaw.com and sdaday@kdaolaw.com)

PLEASE TAKE NOTICE that on January 15, 2018, Defendants-Respondents,
ANDRES COBO and AMY M. RULE, served and filed electronically on the Clerk’s
Office for the the Supreme Court of Hlinois, the enclosed ANSWER TO PETITION
FOR LEAVE TQ APPEAL in the above-captioned matter,

7]
Arthur C. Czajh/
Attorney for Defendants-Respondents
Andres Cobo and Amy Rule
Cook County Attorney #: 47671
7521 N. Milwaukee Avenue
Niles, Iilinois 60714
Phone: (847) 647-2106
Facsimile: (847) 647-2057
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Email: arthur@czajalawoffices.com

CERTIFICATE OF SERVICE

I, ARTHUR C. CZAJA, an attorney, under the penalties as provided by law
pursuant to Section 1-109 of the Code of Civil Procedure, certify that the statements set
forth in this instrument are true and correct, and state that on January 15, 2018, 1 served
copies of the ANSWER TO PETITION FOR LEAVE TO APPEAL upon the parties
indicated above by enclosing copies thereof in envelopes, addressed as shown, with First
Class postage prepaid, and depositing them in the U.S. Mail Depository at 7521 N.
Milwaukee Avenue, Niles, IL 60714, and via email transmission as indicated above to the
email addresses identified above in accordance with Illinois Supreme Court Rule 11,
before the hour of 6:00 p.m.

Arthur C. Czapy”

Attorney for Defendants-Respondents
Andres Cobo and Amy Rule

Cook County Attorney #: 47671

7521 N, Milwaukee Avenie

Niles, Illinois 60714

Phone: (847) 647-2106

Facsimile: (847) 647-2057

Email: arthur@czajalawoffices.com
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2017 IL App (1st) 170872

FIRST DIVISION
November 6, 2017

No. 1-17-0872

FIRST MIDWEST BANK, as Successor in Interest
to Waukegan Savings Bank, f/k/a Waukegan
Savings and Loan, SB,

Appeal from the
Circuit Court of
Cook County.

Plaintiff-Appellee,

V.

ANDRES COBO and AMY M. RULE, Honorable

Raymond W. Mitchell,

)
)
)
)
)
) No. 15 L 007759
)
)
)
)
) Judge Presiding.

Defendants-Appellants.
JUSTICE HARRIS delivered the judgment of the court, with opinion.
Presiding Justice Pierce and Justice Mikva concurred in the judgment and opinion.
OPINION
911 Defendants, Andres Cobo and Amy Rule, appeal the order of the Cook County circuit
court granting summary judgment in favor of plaintiff, First Midwest Bank, on its complaint for
breach of contract and unjust enrichment. On appeal, defendants contend the court erred in
(1) denying defendants® motion to dismiss pursuant to section 2-619 of the Code of Civil
Procedure (Code) (735 ILCS 5/2-619(a)}(9) (West 2016)), where plaintiff’s complaint was an
impermissible second refiling of its previous claims and (2} granting summary judgment where a
genuine issue of material fact exists as to whether the note attached to plaintiff’s complaint was
actually the note signed by the parties. For the following reasons, we vacate the order granting

summary judgment and dismiss the underlying complaint.
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12 JURISDICTION

13 The trial court granted summary judgment on March 21, 2017. Defendants filed a notice
of appeal on April 4, 2017. Accordingly, this court has jurisdiction pursuant to Iilinois Supreme
Court Rules 303 (eff. July 1, 2017) and 304(a) (eff. Mar. 8, 2016), governing appeals from final
judgments entered below.

14 BACKGROUND

15  On November 20, 2006, defendants executed a promissory note in favor of Waukegan
Savings and Loan, SB {(Waukegan), in exchange for a $227,500 loan. As security for the loan,
defendants obtained a mortgage on real property located at 625 S. 12th Avenue in Maywood,
Illinois. Plaintiff is the successor in interest to Waukegan.

16  In 2011, defendants stopped making payments and defaulted on the note and mortgage.
On December 8, 2011, Waukegan filed a complaint for foreclosure (foreclosure complaint) and
attached a copy of the mortgage and “a copy of the Note secured thereby.” The foreclosure
complaint alleged the amount of original indebtedness as $227,500. The foreclosure complaint
also alleged that plaintiff “is the owner and legal holder of the Note, Mortgage and
indebtedness,” and alleged a “[d]efault in monthly payments due July 1, 2011 and thereafter” by
defendants. The total amount now due was the remaining principal of $214,079.06 “[p]lus
interest, late fees and collection costs,” and defendants were named as “persons claimed to be
personally liable for deficiency.” As relief, the foreclosure complaint requested a “Judgment of
foreclosure and sale.” Plaintiff also requested as relief, “if sought,” a “personal judgment for
deficiency,” a shortened redemption period, an order granting possession, an order “placing the
mortgagee in possession or appointing a receiver,” and a judgment for attormey fees and

expenses. Plaintiff voluntarily dismissed the foreclosure complaint on April 2, 2013.

-
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17  On April 16, 2013, plaintiff as receiver for Waukegan filed a complaint for breach of
promissory note (breach of note complaint) and attached a copy of the note. The breach of note
complaint alleged that defendants executed the promissory note in exchange for a $227,500 loan
but they had not made payments on the note since July 1, 2011. The breach of note complaint
alleged that pursuant to the terms of the note, defendants owed $251,165.72, which represented
the remaining principal of $214,079.06, plus interest, accrued late fees, and other costs. As relief,
plaintiff requested this amount “plus accrued interest and late fees through the date of judgment
plus attorney’s fees and costs” and any relief the court deems just. Plaintiff voluntarily dismissed
this complaint pursuant to section 2-1009 of the Code (735 ILCS 5/2-1009 (West 2016)) on
April 3,2015.

18 On July 30, 2015, plaintiff filed a two-count complaint alleging breach of contract and, in
the alternative, unjust enrichment (breach of contract complaint). The breach of contract
complaint alleged that defendants executed a promissory note payable to Waukegan in the
amount of $227,500 and executed a mortgage on real property located at 625 S. 12th Avenue in
Maywood, lllinois, as security for the loan. Attached to the breach of contract complaint were
copies of the note and mortgage. Plaintiff alleged that it is the successor in interest to Waukegan.
Count T alleged that defendants defaulted on the note by failing to make payments since July 1,
2011, and as of July 27, 2015, the principal amount owed was $214,079.06, plus interest, late
charges, appraisal fees, escrow deficiency, and attorney fees and costs. Plaintiff requested these
amounts as relief, “pursuant to the Note,” under count I. Count II alleged unjust enrichment and

requested relief in the amount of $214,079.06.
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%9  Defendants filed a section 2-619 motion to dismiss, arguing that the breach of contract
action was barred by section 13-217 of the Code (735 ILCS 5/13-217 (West 1994)).' Defendants
argued that section 13-217 permits only one refiling of a claim and the breach of contract
complaint represented the second refiling of the foreclosure complaint, with the breach of note
complaint being the first refiling. The trial court denied defendants’ motion to dismiss, finding
that the foreclosure complaint and breach of note complaint, although based on “closely related”
transactions, were “not part of the same transaction or occurrence.” Rather, the claims sought in
each complaint were based on “separate contracts executed for distinct purposes and [gave] rise
to separate remedies.” Therefore, the 2015 breach of contract complaint did not constitute a
second refiling of the 2011 foreclosure complaint but rather “the first refiling of Plaintiff’s 2013
breach of promissory note action under section 13-217.” Defendants filed a motion to reconsider,
which the trial court denied.

%10 Defendants filed their answer to the breach of contract complaint and also filed four
affirmative defenses. Their first affirmative defense was that the breach of contract complaint
was an improper second refiling of a voluntarily dismissed complaint. As their third affirmative
defense, defendants argued that the note attached to the breach of contract complaint was “no
note at all, but rather a compilation of two unsigned pages of the Note and a third signature page
from a rider to the Mortgage.” The other affirmative defenses are not relevant on appeal. Plaintiff
filed a section 2-619 motion to strike the affirmative defenses and then filed a motion for
summary judgment. In response, defendants challenged the amounts due and owing, arguing that

plaintiff sought impermissible late fees and the prior attorney fees and costs were unsupported by

"This version of section 13-217 is now in effect because our supreme court in Best v. Taylor
Machine Works, 179 11L. 2d 367 (1997), found the subsequently amended version unconstitutional in its
entirety.

-4-
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the attached documents. Plaintiff subsequently withdrew its request for late fees and filed an
amended motion for summary judgment, with the affidavit of Jeanine Cozzi stating the amounts
due and owing attached.

911  The trial court granted plaintiff’s motion to strike the affirmative defenses and granted
summary judgment, finding that “[p]laintiff has established all necessary elements” for its breach
of contract claim. The court noted that plaintiff withdrew its request for late charges and attached
the supplemental affidavit of Cozzi “containing detailed invoices from the attomey who handled
the case.” After “[t]aking all of the relevant factors into consideration,” plaintiff sufficiently
demonstrated “that the attorney fees it seeks are reasonable.”

912 The trial court also addressed defendants® argument “that the copy of the promissory note
attached to the complaint is not a correct copy and that Plaintiff’s claim therefore fails pursuant
to Illinois Code of Procedure section 5/2-606.” 735 ILCS 5/2-606 (West 2016). The court
determined, however, that section 2-606 pertains to pleading requirements and the “procedurally
proper means to attack the legal sufficiency of the pleadings™ is a motion pursuant to section
2-615 (735 ILCS 5/2-615 (West 2016)). Nevertheless, the court found it had addressed this issue
in its March 2, 2017, order and determined “that Plaintiff’s pleadings were sufficient.” The trial
court entered judgment against defendants in the amount of $308,192.56. This appeal followed.
713 ANALYSIS

9114 Defendants first argue that the trial court erred in denying their section 2-619 motion to
dismiss plaintiff’s breach of contract complaint because the complaint was an improper second
rreﬁling of the foreclosure complaint. Defendants also raised this issue as an affirmative defense,
which the trial court struck before granting summary judgment in favor of plaintiff. A section

2-619 motion to dismiss admits the legal sufficiency of the complaint but asserts an affirmative

_5.
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defense or other matter that avoids or defeats the claim. DeLuna v. Burciaga, 223 1ll. 2d 49, 59
(2006). “A grant or denial of a motion to dismiss is a question of law that we review de novo.”
Simmons v. Homatas, 236 111. 2d 459, 477 (2010).

915 Plaintiff*s predecessor in interest filed a foreclosure complaint in 2011, which plaintiff
voluntarily dismissed in 2013. A few weeks later, plaintiff filed its complaint for breach of
promissory note, which it voluntarily dismissed in 2015. Approximately four months after that
dismissal, plaintiff filed the underlying two-count complaint for breach of contract. Section
13-217 provides that if the plaintiff voluntarily dismisses a cause of action, “the plaintiff ***
may commence a new action within one year or within the remaining period of limitation,
whichever is greater, *** after the action is voluntarily dismissed by the plaintiff.” 735 ILCS
5/13-217 (West 1994). Although plaintiff’s right to refile is “absolute,” this right is not limitless,
and section 13-217 permits only one such refiling. Timberlake v. lllini Hospital, 175 Tli. 2d 159,
163 {1997). The parties on appeal do not dispute that plaintiff’s 2015 breach of contract
complaint was a refiling of its 2013 breach of note complaint. Defendants contend, however, that
plaintiff’s breach of note complaint was a refiling of the 2011 foreclosure complaint. If so,
plaintiff’s breach of contract complaint constituted an improper second refiling.

116 A complaint is a refiling under the statute if it contains “the same cause of action” as a
previously filed complaint for purposes of res judicata. D’Last Corp. v. Ugent, 288 Ill. App. 3d
216, 220 (1997). Claims are identical under section 13-217 if “the parties are the same and both
theories of relief arise out of a single core of operative facts.” Schrager v. Grossman, 321 IIL
App. 3d 750, 758 (2000); see also Mabry v. Boler, 2012 IL App (1st) 111464, 123 (finding that

separate claims, one alleging personal injury and the other alleging property damage, constituted
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a single cause of action for purposes of section 13-217 because they arose from the same
negligent actions that resulted in the accident).

917 In the past, to determine whether separate complaints involved the same cause of action
Ilinois courts utilized two tests: the same evidence test and the transactional test. River Park,
Inc. v. City of Highland Park, 184 111 2d 290, 307 (1998). The same evidence test “is tied to the
theories of relief asserted by a plaintiff” so that two claims that may be part of the same
transaction are “considered separate causes of action because the evidence needed to support the
theories on which they are based differs.” /d. at 309. In contrast, the transactional test “is more
pragmatic” and views a claim in “‘factual terms.”” Id. (quoting Restatement (Second) of
Judgments § 24 cmt. a, at 197 (1982)). In a transactional analysis, a claim is considered
“ ‘coterminous with the transaction regardless of the number of substantive theories, or variant
forms of relief flowing from those theories, that may be available to the plaintiff; *** and
regardless of the variations in the evidence needed to support the theories or rights.” ” Id
(quoting Restatement (Second) of Judgments § 24 cmt. a, at 197 (1982)). In other words, claims
can “be considered part of the same cause of action even if there is not a substantial overlap of
evidence, so long as they arise from the same transaction.” Id. at 311.

118 In River Park, our supreme court “adopted the more liberal transactional test” for
determining the identity of causes of action. Id. at 310. In doing so, the court expressly rejected
“the more stringent standards of the same evidence test.” Id. at 310-11. Therefore, pursuant to
the transactional test, separate claims are “considered the same cause of action for purposes of
res judicata if they arise from a single group of operative facts, regardless of whether they assert

different theories of relief.” Id at 311. Our supreme court recognized that “the transactional test
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permits claims to be considered part of the same cause of action even if there is not a substantial
overlap of evidence, so long as they arise from the same transaction.” Id.

19  Here, the trial court found that the foreclosure complaint and breach of note complaint,
although based on “closely related” transactions, were ‘“not part of the same fransaction or
occurrence” because the mortgage and the promissory note served distinct purposes that gave
rise to separate remedies. While it may be true that a mortgage and a promissory note constitute
separate contracts with distinct remedies, these factors are more relevant in the same evidence
test, which our supreme court expressly rejected in River Park. Id. In the transactional test,
whether the claims asserted different theories of relief is irrelevant as long as both claims arose
from a single group of operative facts. Id.

120 We find LSREF2 Nova Investments III, LLC v. Coleman, 2015 IL App (1st) 140134,
instructive. In Coleman, the plaintiff’s predecessor in interest filed a single-count foreclosure
complaint seeking as relief a judgment to foreclose the mortgage and a personal judgment for
deficiency. Id. 4. The plaintiff brought the complaint in its capacity as legal holder of the
mortgage and promissory note, and both documents were attached as exhibits. The complaint
also alleged that the defendant was personally liable for the deficiency. Id The court entered a
judgment of foreclosure in favor of the plaintiff, who subsequently purchased the subject
property at the judicial sale. Jd. § 6. The court also entered an order for an “IN REM deficiency
judgment.” Id. Approximately one year later, the plaintiff filed a complaint secking to enforce
the promissory note against the defendant. /d. § 7.

921 The trial court granted the defendant’s motion to dismiss the complaint based on
res judicata. Id. 9. On appeal, the plaintiff argued that no identity of the causes of action

existed because it sought separate, consecutive proceedings for adjudicating the mortgage and

-8-
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the promissory note. /d. 9 12. This court, however, affirmed the dismissal of plaintiff’s
complaint, finding that “[i]n the foreclosure action, plaintiff sought to foreclose on defendant’s
property, but also explicitly sought a personal deficiency judgment against defendant. Plaintiff
sought the personal deficiency judgment based on defendant’s obligations under both the
promissory note and the mortgage” pursuant to section 15-1508(e) of the 1llinois Mortgage
Foreclosure Law (735 ILCS 5/15-1508(e) (West 2016)). Coleman, 2015 IL App (1st) 140184,
1 14. Therefore, under the transactional test, an identity of the causes of action existed between
the foreclosure complaint and the subsequent complaint to enforce the terms of the promissory
note. /d.

22 We agree that a single-count complaint, requesting foreclosure of the mortgage as well as
a personal judgment for any deficiency, involves operative facts arising from both the mortgage
and the promissory note. In a foreclosure action, “[t]he mortgagor is the instrumentality of the
wrong. It was he or she who breached the contract by defaulting on the note secured by the
mortgage. The foreclosure action is based on the note, the vehicle which gives the plaintiff the
legal right to proceed against the property. The object of the foreclosure action is to enforce the
obligation created by that contract, through the property, but against a specific person.” 48N
AMRO Mortgage Group, Inc. v. McGahan, 237 11l. 2d 526, 536 (2010). See also MB Financial
Bank, N.A. v. Allen, 2015 TL App (1st) 143060, § 32 (finding that the mortgage provides the right
to obtain a deficiency judgment and the promissory note allows the pursuit of personal monetary
judgments).

€23  Here, as in Coleman, plaintiff’s predecessor in interest filed a single-count foreclosure
complaint that alleged it was “the owner and legal holder of the Note, Mortgage and

indebtedness,” the original amount being $227,500. The complaint attached a copy of the

-9.
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mortgage and “a copy of the Note secured thereby,” and alleged that defendants defaulted in the
monthly payments “due July 1, 2011 and thereafter.” The total amount due was the remaining
principal of $214,079.06 “[p]lus interest, late fees and collection costs,” and defendants were
named as “persons claimed to be personally liable for deficiency.” As relief, the complaint
sought judgment of foreclosure and sale and also “personal judgment for deficiency.”

124 Two weeks after the foreclosure complaint was voluntarily dismissed, plaintiff filed the
breach of note complaint. In that complaint, plaintiff alleged that defendants executed the note in
exchange for a loan in the amount of $227,500 and they had been delinquent in making
payments since July 1, 2011. Plaintiff requested as relief, pursuant to the terms of the note, the
amount of $251,165.72, which represented the remaining principal of $214,079.06, plus interest,
accrued late fees, and other costs. Plaintiff voluntarily dismissed this complaint and,
approximately four months later, filed the underlying two-count breach of contract complaint.
925 Following Coleman, we find that for purposes of res judicata, the same set of operative
facts gave rise to the causes of action in the foreclosure complaint and the breach of note
complaint. We disagree with the trial court’s finding that Coleman is inapplicable because a
judgment for deficiency was actually entered in that case, whereas here plaintiff never obtained
such a judgment, nor did plaintiff seek to recover the deficiency in its breach of promissory note
complaint. Coleman’s analysis on the identity of causes of action for res judicata purposes did
not depend upon a final judgment, nor is one required to perform the transactional test pursuant
to section 13-217. Also, it makes no difference whether plaintiff’s theory of relief was based on
foreclosure sale and deficiency judgment, or on enforcement of the note itself, where both
complaints sought to obtain what defendants owed plaintiff under the terms of the note due to

default. The relevant consideration for purposes of section 13-217 is whether both claims arose
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from a single group of operative facts, regardless of whether they asserted different theories of
relief. River Park, 184 Il1. 2d at 311. We find that standard has been satisfied here.

§26 Plaintiff argues that the trial court properly denied defendants’ motion to dismiss and
cites as primary support LP XXVI, LLC v. Goldstein, 349 1ll. App. 3d 237 (2004), and Wells
Fargo Bank, N.A. v. Norris, 2017 IL App (3d) 150764. Goldstein, however, involved a guaranty
that was a contract separate from the mortgage and note. The court in Goldstein found that
res judicata did not apply to bar a subsequent suit based on a guaranty contract where there had
been a prior judgment of foreclosure and the previous action “did not encompass the puaranty.”
Goldstein, 349 1ll. App. 3d at 241. The cases cited by Goldstein on this issue, Citicorp Savings of
Hinois v. Ascher, 196 Tl App. 3d 570 (1990), and Du Quoin State Bank v. Daulby, 115 I11. App.
3d 183 (1983), also involved a guaranty contract where the original foreclosure action did not
allege a personal liability under the guaranty. We find Goldstein factually distinguishable from
the case at bar.

§27 Likewise, in Norris the challenged action involved not only the original mortgage but
also a loan modification agrecment. Norris, 2017 1L App (3d) 150764, § 22. The court in Norris
found that “[t]he operative facts of the two cases are substantially different. In the 2008 case, the
mortgage foreclosure complaint alleged a violation of the original mortgage, a breach date of
January 2008 to the present, and a principal balance due and owing of $159,061.43. In the 2010
case, however, the mortgage foreclosure complaint alleged a violation of the original mortgage
and of a loan modification agreement, a breach date of June 2009 to the present, and a principal
balance due and owing of $189,604.15.” Id. Therefore, the court determined that “the 2010 case
did not involve the same cause of action as the 2008 case for the purposes of the single refiling

rule.” Jd. Unlike the second complaint in Norris, plaintiff’s breach of note complaint did not
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allege an additional violation of a loan modification agreement not referred to in the original
foreclosure complaint. Also, unlike Norris, the principal alleged due and owing in both of
plaintiff’s complaints was the same amount, $214,079.06, and the breach date alleged in both
complaints was July 1, 2011.

€28 We find that plaintiff’s breach of contract action represented an improper second refiling
in violation of section 13-217, and the trial court should have granted defendants’ motion to
dismiss that count. The complaint, however, also alleged in the alternative a count for unjust
enrichment. Although the trial court made no explicit findings regarding unjust enrichment, it
granted summary judgment in favor of plaintiff and stated that the final order “dispose[d] of the
case in its entirety.” On appeal, plaintiff argues that this court could also atfirm the trial court’s
grant of summary judgment based on unjust enrichment. We disagree.

129 Unjust enrichment is an equitable remedy based on a contract implied in law. Karen
Stavins Enterprises, Inc. v. Community College District No. 508, County of Cook, 2015 IL App
(1st) 150356, § 7. While no actual agreement exists between the parties, there is a duty to pay for
goods or services to prevent an unjust enrichment. /d. The remedy of unjust enrichment is only
available where there is no adequate remedy in law. Guinn v. Hoskins Chevrolet, 361 Il1. App. 3d
575, 604 (2005). “This theory is inapplicable where an express contract, oral or written, governs
the parties’ relationship.” Gagnon v. Schickel, 2012 1L App (1st) 120645, § 25. Therefore, a
party cannot state a claim for unjust enrichment where an express contract exists between the
parties and concerns the same subject matter. Karen Stavins, 2015 IL App (Ist) 150356, 7.

930 The unjust enrichment count of plaintiff’s complaint alleged that defendants received a
foan in the amount of $227,500 from plaintiff’s predecessor in interest and used the loan to

refinance real property located at 625 S. 12th Avenue in Maywood. Defendants made monthly
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payments to repay the loan and stopped making payments after June 1, 2011. The count further
alleged that *“[d]efendants have been unjustly enriched by receiving the benefits of the Loan,
while at the same time refusing to remit payment for the full amounts due and owing Plaintiff.”
As relief, plaintiff sought $214,079.06, which represented the amount of “unpaid principal” “due
and owing to Plaintiff.” Although plaintiff did not specifically reference the mortgage and note
in this count, the allegations of defendants’ violations and obligations are based on those
contracts and concern the same subject matter. Plaintiff also attached copies of the mortgage and
promissory note to the complaint. Accordingly, the doctrine of unjust enrichment has no
application here, and we cannot affirm the trial court’s grant of summary judgment based on this
count in plaintiff’s complaint. See Guinn, 361 Tll. App. 3d at 604-05 (dismissing plaintiff’s
unjust enrichment count where the allegations relied on the obligations expressed in a contract
between the parties, even though the contract was not referenced in the count, and plaintiff
attached the contract to her complaint).

931 For the foregoing reasons, we vacate the trial court’s order granting summary judgment
and dismiss plaintiff’s breach of contract complaint.

932  Order vacated; complaint dismissed.
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TY, ILLINOIS
IN THE CIRCUIT COURT OF COOK COUNTY, 1
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as SucCEBSOr in ))
interest to Waukegan Savings Bank )
fl/a Waukegan gavings and Loan, SB, ) No. 15 L7759
inti )
Plaintift : : ) Calendar 5
) *
e ) Judge Raymond W. Mitchell
Andres Cobo and Amy M. Rule, ))
Defendants. : )
_ ORDER

This matter is before the Coﬁrt on Defendants Andres Cobo and Amy Rule’s
motion to dismiss Plaintiff First Midwest Bank’s complaint pursuant to 7 35 TLCS
5/2-618. .

1

Plaintiff First Midwest Bank is the successor in interest to a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed in favor of
Waukegan Savings and Loan, SB in 2006 in exchange for a $227,500 loan. In 2011,
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint
for foreclosure on Defendants’ mortgage. In 2013, Plaintiff dismissed the
foreclosure action without prejudice. Plaintiff filed a second complaint against the
Defendants later in 2013 for breach of the promissory note and requested a
judgment of $251,165.72. Plaintiff voluntarily dismissed that claim 1n 2015.
Plaintiff commenced this action for breach of the promissory note later in 2015 and
requests a judgment of $214,079.06 against the Defendants. Defendants move to
dismiss the complaint.

IL

A section 2-619 motion to dismiss admits the legal gufficiency of the
complaint. 735 ILCS 5/2-619. The purpose of a section 2-619 motion to dismiss 18 to
dispose of issues of law and easily proved issues of fact at the outset of the
litigation. Henry v. Gallagher, 383 TIL. App. 3d 901, 903 (1st Dist. 2008). Although
a section 2-619 motion to dismiss admits the legal sufficiency of a complaint, it
raises defects, defenses, or some other affirmative matter appearing on the face of
the complaint or established by external submissions, which defeat the plaintiff's

claim. Ball v, County of Cook, 385 IIL App. 3d 103, 107 (1st Dist. 2008)
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Defendants Cobo and Rule move for dismissal of Plaintiff's complaint, -
arguing this is the second refiling of the same cause of action, in violation of 735
TLCS 5/13-217. Section 13-217 of the Tllinois Code of Civil Procedure 1B 2 SAVINg
provision which provides plaintiffs with the absolute right to refile their complaint
within one year, or within the statute of limitations, if the complaint is dismissed
for any of the reasons stated in the statute. Burns v. Steelcase, Inc., 138 1. App. 3d
1039, 1040 (1st Dist. 1985). However, a plaintiff is allowed only one opportunity to
refile an action. Flesner v. Youngs Dev. Co., 145 T11, 2d 262, 254 (1991). I a plaintiff
voluntarily dismigses an action twice, they are not allowed to refile for a “third bite”

at the apple. Gibellina v- Handley, 127 1L 2d 122, 134 (1989).

To determine whether an action is the same for purposes of section 13-217,
the court must determine if the causes of action would be the same for res judicata
purposes. Mabry v. Boler, 2012 TL App (1st) 111464, 9§ 22. Nlinois adopts a
trapsactional test to determine whether causes of action are the same for purposes
of res judicata. River Park, Inc. v. Cily of Highland Park, 184 1. 2d 290, 312
(1998). Under this test, separate claims will be considered the same cause of action
if they arise from a gingle group of operative facts, re gardless of whether they assert
different theories of relief. The transactional test “permits claims t0 be considered
part of the same cause of action even if there is not a- substantial overlap of
evidence, g0 long as they arige from the same transaction.” Id. at 309. Defendants
contend that the 2011 foreclosure action and the 2013 breach of promissory note
action arose from the same transaction or occurrence.

Under Iilinois law, a mortgagee is limited to only one satisfaction of a debt,
but may choose to sue on both the promissory note and the undetlying mortgage,
Fastern Ilhinois Trust and Sav. Bank v. Vickery, 164 TiL. App. 3d 84, 85 (3rd Dist.
1987), in separate or concurrent actions, Farmer City State Bank v. Champaign
Nat. Bank, 138 11l App. 3d 847, 852 (4th Dist. 1985). Based on this concept, linois
courts previously determined that although they are closely related in time and
functionality, a mortgage and a promissory note are not part of the same
transaction or occurrence because they serve distinct purposes. LP XXVI, LLCv.
Goldstein, 349 11l. App. 3d 237, 240-41 (2d Dist. 2004). A mortgage and a
promissory note are separate contracts executed for distinct purposes and give rise
to separate remedies. Hickey v. Union Nat. Bank & Trust Co. of Joliet, 190 I11. App.

. 34 186, 190 (2d Dist. 1289). A note is executed to secure capital,'réﬁ‘d'a mortgage 1s
executed to secure the note.” Goldstein, 349 T1-App. 3d at 241. Further, a
foreclosure action and an action on & note have different effects on the rights of the
parties involved. A mortgage foreclosure action is a quasi in rem proceeding, which
is brought against parties to “subject certain property of those persons to the
discharge of the claims asserted.” ABN AMRO Mortg. Group, Ine. v. McGahan, 237
111 2d 526, 535 (2010). In contrast, an action on a promissory note is an n ,

personam proceeding, “which imposes a personal liability or obligation on one

2
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person in favor of another.”- Turczak v. First American Bank, 2013 IL App (1st)
121964, § 33.

Applying this reasoning, the present action would not constitute the same
action as the Plaintiff's 2011 foreclosure action, but the first refiling of Plaintiff's
2013 breach of promissory note action under section 13-217. Similarly, Plaintiff's
claim would not barred be by the doctrine of res judicata even though the doctrine
typically bars subsequent actions by the same parties involving the same claims, or
claims which could have beeri decided in the original action. Torcasso v. Standard
Outdoor Sales, 157 T, 2d 484, 490 (1993). But, the Illinois Appellate Court’s recent
decision in LSREF2 Nova. Inus, III, LLC v. Coleman, 2015 IL, App (1st) 140184
altered the manner in which the court must determine whether the present action
is the same as the 2011 foreclosure action for res judicata purposes.

In Coleman, the plaintiff first brought a foreclosure action against the
defendant, seeking to recover any amount not covered by the foreclosure sale
against defendant as provided by Illinois foreclosure law “based on [the] defendant’s
obligations under both the promissory note and the mortgage.” Id. at § 14. The
trial court in the foreclosure action entered a foreclosure order and stated that the
plaintiff was entitled to a deficiency judgment after sale of the property. Id. at § 15.
The plaintiff subsequently brought an action to enforce the promissory note against
the defendant, seeking to recover “based on the same default by defendant on the
note and recovery of the amount of the deficiency as determined by the order
confirming the sale in the foreclosure action.” Id. at q 16.

On appeal, the appellate court was asked to consider whether the claim
raised in the plaintiff's promissory note lawsuit could have been resolved in the
prior foreclosure lawsuit for res judicata purposes. Id. The appe]late court
determined that the plaintiffs-claim, as alleged in the complaint, and its claim for a
personal deficiency judgment in the foreclosure suit arose from a single group of
operative facts—the deficiency which resulted from after foreclosure sale based on
plaintiffs default—and was thus in fact barred by res judicata. Id. The appellate
court distinguished the facts in Coleman from other cases, like LP XXVI, LLC v.
Goldstein, 349 TIL. App. 3d 237 (2d Dist. 2004) and Turczak v. First American Bank,
2013 IL App (1st) 121964, in which Tllinois courts did not apply res judicata tobar a
subsequent claim when there was a foreclosure action and a purely in personam
action at issue. The appellate court concluded its opinion by stating that “where the
circuit court had personal jurisdiction over defendant to enter a personal deficiency
judgment . . . pursuant to section 15-1508(e) of the Foreclosure Law based on
plaintiff's request for a personal deficiency judgment 1in its foreclosure complaint,
plaintiff's subsequent claim for the amount of the deficiency as determined in the
foreclosure suit as a result of the sale of the property is barred by the doctrine of res
Jjudicata . . .” consistent with the holding in Skolrik v. Petella, 376 Ill. 500 (1941).
Id. at § 29,
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Based on Coleman, whether an action on a promissory note constitutes the
same action as a prior foreclosure action for res judicata purposes is highly
dependent on the facts. The issue turns on what relief was sought in the foreclosure
action and what relief is sought in the promissory note action.

Here, Midwest brought the 2011 action to foreclose on the mortgage. In the
foreclosure complaint, Plaintiff alleged that Defendants were personally liable for
any deficiency and in its request for relief, listed “A personal judgment for
deficiency, if sought.” Plaintiff attached a copy of the note secured by the mortgage
to the complaint in that action, Thus, Plaintiff arguably sought a personal
deficiency judgment against the Defendants in the 2011 foreclose action. But,
unlike the plaintiff in Coleman, Midwest did not obtain a deficiency judgment
against Defendants because Plaintiff voluntarily dismissed the case. Further, in _
the 2013 action on the promissory note, Plaintiff did not seek to recover a deficiency
amount entered in the foreclosure action. In the present case, Plaintiff references
the mortgage, but ultimately seeks to recover against the Defendants on the note
and again, does not seek to recover a deficiency amount entered in the foreclosure
action. Thus, the facts in the present case are distinguishable from Coleman.

Since the Plaintiff did not seek to recover a deficiency judgment against
Defendants under a note after a personal deficiency judgment was entered against
the Defendants in the foreclosure action in the 2013 action and does not seek one in
the present case, neither action is the same action as the 2011 foreclosure action for
res judicata purposes. Accordingly, the current action constitutes the first refiling
of the 2013 promissory note action, not the second refiling of the 2011 mortgage
foreclosure action and is not barred by res judicata or section 13-217.
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Based on the foregoing, it is hereby ORDERED:

(1}  Defendants Andres Cobo and Amy Rule’s motion to dismiss is
DENIED.

(2)  Defendants have 28 days, until July 22, 2016, to answer.

(3)  The parties shall initiate written fact discovery on or before August 5,
2016.

(4)  The parties shall complete written fact discovery by October 7, 2016.
(5)  The parties shall complete oral fact discovery by January 12, 2017,
()  The clerk’s status hearing for Friday, June 24, 20186 is stricken.

(7)  The case is continued for a case management conference on October 24,
2016 at 10:00 a.m.

Failure to appear will result in dismissal for want of prosecution or entry of a
default order. Failure to comply with this order will be a basis for sanctions under

Rule 219(c). Failure to enforce this order will constitute a waiver of such discovery
by that party.

ErrradgeRaymond W-Hitchol W
= JUN 232018

* Cireuit Gourt ~ 1802

Judge Raymond W. Mitchell, No. 1992
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as successor in )
interest to Waukegan Savings Bank )
f'k/a Waukegan Savings and Loan, 5B, )
) No. 16 L 7759
Plaintiff, )
) Calendar S
ve. ) |
) Judge Raymond W. Mitchell
Andres Cobo and Amy M. Rule, ;
Defendants. )
ORDER

This matter is before the Court on Defendants Andres Cobo and Amy Rule’s
motion to reconsider the June 23, 2016 Order denying Defendants’ motion to
dismiss Plaintiff First Midwest Bank’s complaint.

L

Plaintiff First Midwest Bank is the successor in interest to a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed in favor of
Waulkegan Savings and Loan, SB in 2006 in exchange for a $227,500 loan, In 2011,
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint
for foreclosure on Defendants’ mortgage. In 2018, Plaintiff dismissed the
foreclosure action without prejudice. Plaintiff filed a second complaint against the
Defendants later in 2013 for breach of the promissory note and requested a
judgment of $251,165.72. Plaintiff voluntarily dismissed that claim in 2015.

Plaintiff commenced this action for breach of the promissory note later in
2015 and requests a judgment of $214,079.06 against the Defendants. Defendants
moved to dismiss the complaint, arguing that it was the second refiling of their 2011
foreclosure action and thus violated section 138-217 of the Illinois Code of Civil
Procedure. Defendants further asserted that Plaintiff's complaint was barred by
the doctrine of res judicata. The Court denied Defendants’ motion. Defendants now
move the Court to reconsider its ruling.

IL

Defendants contend that the Court erred by failing to consider that res
Jjudicata bars not only what was decided in prior actions, but what could have been
decided. In the prior order, the Court acknowledged that res judicata bars any
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matters actually decided in additionto all matters that could:-have been decided in a
.prior action. See 09/23/16 Ordex at-3. The Court, however, determined that one of
the requirements for res judicata had not been met. Specifically, the Court
determined that Plaintiff's foreclosure-action against Defendant was not the same
cause of action as those alleged in the Plaintiff's complaint:(i.e., did not arise for a
single group.of operative facts) for res Judicata purposes. In reachmg this
conclusion, the Court d1st1ngulshed the facts in the present action from the facts in
LSREF2 Nova, Invs, ITI, LLC v. Coleman, 2015 1L App (1st) 140184. After
reviewing the original briefing, the briefing submitted in support of the motion to
reconsider, and the Coleman decision, the Court is convinced that ite original ruling
was correct as a matter of law.

In Coleman, the.lllincis Appellate Court focused on what relief the plaintiff
sought in the original foreclosure action andin the subsequent note action. The
plaintiffin Coleman first brought a foreclosure action in-which the plaintiff sought a
deficiency Judgment against the defendant based onthe defendant’s obligations
under the promlssory note and the mortgage. Coleman, 2015 IL App (1st) 140184, §
14. The trial court in the foreclosure action entered a fo,leclostue order and stated
that the plaimntiff was entitled to a deficiency judgment after sale of the property.

Id. at | 15. The plaintiff then filed suit to enforce the promissory note, again
seekmg to recover the.amount of the deficiency asdetermined by the court in the
foreclosure action. Id. at '11 16. On appeal, the appeéllate court determined that the
plaintiff's note action and its claim for a persona] deficiency Judgment in the
foreclogure suit were the same cause of action, arising from a single group of
operative facts: the deficiency which resulted from after foreclosure sale based on
plaintiff's defauilt, Id. The appellate court-concluded that where the circuit court
had personal jurisdiction over the defendant to enter a personal deficiency judgment
in the foréclosure action, the plaintiff's subsequent claim for the amount of the
deficiency under a breach of promissory note theory was barred by res judicata. Id.
at J 29.

Here, Midwest did not seek a deficiency judgrent against the Defendants in
the 2011 foreclosure action and then seek to recover that same deficiency amount
from Defendants in the 2013 note action, Therefore, the case is factually
distiriguishable from Colemast. Defendants contend that-the cduses of action are
still the same becanse Midwest sought the same or similar relief in both the 2011
and 2013 actions based on Deferidants’ default. Defendants argue that Plaintiff
placed both the note and mortgage atissuein its complaints.and sought to recover
fees provided for in the mortgage in the 2013 note action and in the present action,
But, it was ultimately the deficiency amount sought, aid notwhat was alleged in or
attached to the complaint, that was outcome determinative in Coleman. There is no
deficiency amount linking the Plaiitiffs 2011 foreclosute aétion and the 2018 note
action. Consequently, the causes of action ate.not the same for res judicata
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purposes, and neither section 13-217 nor the doctrine of res judicata preclude
Plaintiff's claims in the present action.

I11.
Based on the foregoing, it is hereby ORDERED:

(1) Defendants Andres Cobo and Amy Rule’s motion to reconsider 1s
DENIED.

(2)  The case is continued for a case management conference on October 24,
2016 at 10:00 a.m.

- 4O pmoptt A
sl Reymud 7 =

ENTERED, . oif 25 (018

v e bFRTE
tirhs

Cirouit Dot

Judge Raymond W. Mitchell, No. 1992
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as successor in )
interest to Waukegan Savings Bank )
fik/a Waukegan Savings and Loan, SB, )
- ) No. 15 L7759
Plaintiff, )
) Calendar S
vs. ) \
) Judge Raymond W. Mitchell
Andres Cobo and Amy M. Rule, )
)
Defendants. )
ORDER

This matter is before the Court on Plaintiff First Midwest Bank’s motion to

strike Defendants Andres Cobo and Amy M. Rule’s affirmative defenses pursuant to
735 ILCS 5/2-619.

L

Plaintiff First Midwest Bank is the successor in interest to a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed in favor of
Waukegan Savings and Loan, SB in 2006 in exchange for a $227,500 loan. In 2011,
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint
for foreclosure on Defendants’ mortgage. In 2013, Plaintiff dismissed the foreclosure
action without prejudice. Plaintiff filed a second complaint against the Defendants
later in 2013 for breach of the promissory note and requested a judgment of
$251,165.72. Plaintiff voluntarily dismissed that claim in 2015. On July 30, 2015,
plaintiff commenced this action alleging breach of the promissory note in Count I
and unjust enrichment in Count II, and requests judgment of $214,079.06 against
the Defendants. Defendants filed four affirmative defenses. Plaintiff now moves to
strike Defendants’ affirmative defenses.

II.

An affirmative defense is subject to the same attacks as other pleadings.
Betts v. Manuville Personal Injury Settlement Trust, 225 111. App. 3d 882, 904 (4th
Dist. 1992). A motion to strike an affirmative defense admits all well-pleaded facts
constituting the defense, together with all reasonable inferences which may be
drawn therefrom. Farmer City State Bank v.-Guingrich, 139 I1l. App. 3d 416, 422
(4th Dist. 1985). A motion to strike an affirmative defense raises only a question of
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law as to the sufficiency of the pleading. Vermeil v. Jefferson Trust & Savings
Bank, 176 I11. App. 3d 556, 566 (3d Dist. 1988). A motion to strike does not admit as
true, however, those allegations which conflict with the facts disclosed in an exhibit.
McCormick v. McCormaick, 118 111. App. 3d 455, 460 (1st Dist. 1983). A defense that
is asserted in an answer may be stricken upon a plaintiff's motion, if the defense is
substantially insufficient in law; thus the correctness of a circuit court's decision to
strike affirmative defenses depends on whether the allegations that set forth the
defense, if taken to be true, express a legally sufficient defense. Joppa High Sch. v,
Jones, 35 I11. App. 3d 323, 325 (5th Dist. 1976).

Plaintiff moves to strike Defendants’ four affirmative defenses pursuant to
735 ILCS 5/2-619(a)(9). Section 2-619(a), however, permits only defendants or other
parties against whom a claim is asserted to move for involuntary dismissal, 735
ILCS 5/2-619(a). A plaintiff's section 2-619 motion to strike affirmative defenses is
therefore procedurally improper. When attacking the legal sufficiency of affirmative
defenses, a plaintiff should file a motion pursuant to 735 ILCS 5/2-615. This motion
will therefore be analyzed under a section 2-615 standard. Section 2-615 motions to
strike an affirmative defense should be granted only where the affirmative defense
fails to allege sufficient facts which, if proved, defeat a plaintiff's claim. Section 2-
615 motions cannot raise affirmative factual defenses, but can only attack the face
of the pleadings. Vernon v. Schuster, 179 I11. 2d 338, 344 (1997).

Plaintiff argues that Defendants’ first affirmative defense to Counts 1 and II
should be stricken because the single re-filing rule contained in section 13-217 of
the Illinois Code of Civil Procedure does not apply. The Court previously determined
m its June 23, 2016 Order that this action constitutes the first refiling of the 2013
action on the note and is therefore permitted pursuant to section 13-217.

Next, Plaintiff argues that Defendants’ second affirmative defense to Counts
I and IT should be stricken because it had no duty to foreclose on the mortgage lien
and sell the property. Damages which give rise to a duty to mitigate are those which
a plaintiff may have avoided with reasonable effort. Pioneer Bank & Tr. Co. v. Setko
Sporting Goods, Co., 184 I1l. App. 3d 783, 790 (1st Dist. 1989). In this case, Plaintiff
seeks damages in the amount of the unpaid balance allegedly due on the promissory
note. Plaintiff suffered these damages when Defendants allegedly defaulted on their
mortgage. Defendants allege that if Plaintiff had foreclosed on the mortgage and
sold the property themselves, the proceeds would offset Plaintiffs damages and
thereby reduce Defendants liability. A breaching party, however, may not invoke a
duty to mitigate as evidence that the injured party might have taken action that
would have been more beneficial to the breaching party. Id. at 791. The mortgage
attached to the complaint provides Plaintiff the option upon default to either
require immediate payment of unpaid sums due on the note or foreclose on the
mortgage. Foreclosure is thus one remedy Plaintiff may choose to satisfy the debt
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upon default. Defendants have failed to allege facts that would give rise to a duty to
mitigate.

Plaintiff also argues that Defendants’ third affirmative defense to Count 1
should be stricken because it attached a copy of the instrument upon which its
cause of action is based. For section 2-615 motions, the test for an affirmative
defense is whether it “gives color to the opposing party’s claim and then asserts new
matters by which the apparent right is defeated.” Mountain States Mortg. Ctr. v.
Allen, 257 I1l. App. 3d 372, 382 (1st Dist. 1993) (quoting Condon v. Am. Tel. & Tel,
Co., 210 I1l. App. 3d 701, 709 (2d Dist. 1991)}. Plaintiff alleges that the instrument,
which contains a signature page with language indicating that it is from a 1-4
Family Rider, is nevertheless the correct signature page of the note from which its
claim arises. Defendants’ third affirmative defense disputes this allegation and
argues that the correct signature page is missing. Defendants’ third affirmative
defense thus fails to give color to Plaintiff's claims and is therefore improperly pled.

Finally, Plaintiff argues that Defendants’ fourth affirmative defense to Count
II should be stricken because the statute of limitations does not apply. The statute
of limitations for unjust enrichment claims is five years from the date of injury. 735
ILCS 5/13-205. Plaintiff alleges that Defendants defaulted on their loan payments
on June 1, 2011 and were then unjustly enriched by continuing to receive the
benefits of the loan after their default. Plaintiff filed this action on July 30, 2015,
within five years of the date of default. Plaintiff's action was therefore timely filed.
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II1.
Based on the foregoing, it is hereby ORDERED:
(1)  Plamtiff First Midwest Bank’s motion to strike is GRANTED.

Defendants first, second, third, and fourth affirmative defenses are
stricken.

(2)  The case management conference set for March 3, 2017 at 9:00 a.m. is
stricken.

{3)  The case is continued for a bench trial set for April 24, 2017 at 10:30
a.m.

Judge Raymond W. Mitchell

ENTERED, MAR -2 2017
Circuit Court ~ 1992

Judge Raymond W, Mitchell, No. 1392
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

First Midwest Bank, as successor in }
interest to Waukegan Savings Bank )
ffk/a Waukegan Savings and Loan, 5B, _ }
L ) No. 15 L7759
Plaintiff, )
) Calendar S
Vs, )
) Judge Raymond W, Mitchell
Andres Cobo and Amy M. Rule, ) ,
S )
Defendants. )
ORDER

This matter is before the Court on Plaintiff First Midwest Bank’s moticn for
summary judgment pursuant to 735 1ILCS 5/2-1005.

1

Plaintiff First Midwest Bank is the successor in interest to a promissory note
and mortgage that Defendants Andres Cobo and Amy Rule executed in favor of
Waukegan Savings and Loan, SB in 2006 in exchange fora $227,500 loan. In 2011,
Defendants allegedly defaulted on their payments, and Waukegan filed a complaint
for foreclosure on Defendants’ mortgage. In 2013, Plaintiff dismissed the foreclosure
action without prejudice. Plaintiff filed a second complaint against the Defendants
later in 2013 for breach of the promissory note and requested a judgment of
$251,165.72. Plaintiff voluntarily dismissed that claim in 2015. Plaintiff then
commenced this action alleging breach of the promissory note in Count I and unjust
enrichment 1n Count I, and requests judgment of $214,079.06 against the
Defendants. In its March 2, 2017 order, the Court struck Defendants’ first, second,
third, and fourth affirmative defenses. Plaintif now moves for summary judgment..

II.

Summary judgment is appropriate when the pleadings, depositions, -
admissions and affidavits, viewed in a light most favorable to the nonmovant, fail to
establish a genuine issue of material fact, thereby entitling the moving party to
judgment as a matter of law. 735 ILCS 5/2-1005; Progressive Universal Ins. Co. v.
Liberty Mut. Fire Ins. Co., 215 IlL. 2d 121, 127-28 (2006). The purpose of summary
judgment is not to try a question of fact, but simply to determine whether one
exists. Jackson v. TLC Assoc., Inc., 185 I11. 2d 418, 423 (1998). A trial court is
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required to construe the record against the moving party and may only grant

summary judgment if the record shows that the movant's right to relief is clear and

free from doubt. Id. If disputes as to material facts exist or if reasonable minds
may differ with respect to the inferences drawn from the evidence, summary s
judgment may not be granted. Assoc. Underwriters of Am. Agency, Inc. v, i
MeCarthy, 356 TIL App. 3d 1010, 1016-17 (1st Dist. 20085).

-In order to recover for breach of contract, a plaintiff must establish: (1) the
existence of a valid and enforceable contract; (2) performance by the plaintiff; (3) a
breach of the subject contract by the defendant; and (4) that the defendant’s breach |
resulted in damages. Unterschuetz v. Cify of Chicago, 346 I1l. App. 3d 65, 69 (1st
Dist. 2004).

Plaintiff has established all necessary elements for its breach of promissory
note claim. Defendants allegedly executed a promissory note in favor of Plaintiff in
the amount of $227,500.00 with a yearly interest rate of 6.260% and monthly
payments of $1400.76. Plaintiff alleges that Defendants defaulted on the note by
failing to pay the July 1, 2011 payment or any payment thereafter and that its
damages include the cutstanding balance, accrued interest, late charges, an escrow
deficiency, appraisals, and prior legal fees from seeking recovery of amounts owed
under the note. In support of its motion, Plaintiff submitted an affidavit of Jeanine
Cozzi, the Vice President of Plaintiif's special assets department attesting to these
allegatlons and to the total of $314,202.74 due and owing.

“Where facts contained in the affidavit in support of a motion for summary
judgment are not contradicted by counteraffidavit, such facts are admitted and
must be taken as true.” Heidelberger v. Jewel Cos,, 57 T1l. 2d 87, 92-93 (1974). In
response to the motion, Defendants have not submitted a counteraffidavit, but
dispute the validity of the late charges and that Plaintiff may recover the attorney's i
fees without presenting sufficient records.. In its reply, however, Plaintiff agreed to T :
withdraw its request for the late charges, attached a supplemental affidavit of
Jeanine Cozzi containing detailed invoices from the attorney who handled the case,
and reduced its request for judgment to $308,192.56 accordingly.

A party seeking attorney fees bears the burden of demonstrating the
reasonableness of fees and providing records of the services performed, by whom
they were performed, the time expended, and the hourly rate charged. Harris Trust
& Sav. Bank v. American Nat'l Bank & Trust Co., 230 I1l. App. 3d 591, 595 (1st
Dist. 1992). In determining whether fees are reasonable, the court considers such
factors as the skill and standing of the attorneys employed, the nature of the case,
the novelty and difficulty of the issues involved, the degree of responsibility
required, the usual and customary charge for the same or similar services in the
community, and whether there is a reasonable connection between the fees charged
and the litigation. Id. The court is permitted to use its own knowledge and
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experience to assess the time required to complete particular activities, Id. In
support of its motion, Plaintiff provided a supplemental affidavit from the Vice
President of its special assets department containing detailed billing statements
and breakdowns of costs incurred for legal fées from prosecuting the case against
Defendants. Taking all of the relevant factors into consideration, Plaintiff motion
and supporting documentation sufficiently demonstrate that the attorney fees it
seeks are reasonable.

Defendants also argue that the copy of the promissory note attached to the
complaint is not a correct copy and that Plaintiffs claim therefore fails pursuant to
Ilinois Code of Civil Procedure section 5/2-606. But section 2-606 contains only
pleading requirements. 735 1LCS 5/2-606. A motion pursuant to section 2-615 is the
procedurally proper means to attack the legal sufficiency of pleadings. 735 ILCS
5/2-615, It is therefore procedurally improper to attack the face of the pleadings in a
section 2-1005 motion. Nevertheless, in its March 2, 2017 order, the Court
addressed this issue and determined that Plaintiff s pleadings were sufficient.

I1I.
Based on the foregoing, it 1s hereby ORDERED:
(1) Plaintiff First Midwest Bank’s motion for summary judgment is
GRANTED. Judgment is entered in favor of Plaintiff First Midwest
Bank and against Defendants Andres Cobo and Amy M. Rule in the
amount of $308,192.56.

(2)  The bench trial set for Aprml 24, 2017 at 10:30 a.m. and the clerk’s
status set for March 24, 2017 at 9:00 a.m. are stricken.

(3)  This is a final order that disposes of the case in its entirety.

ENTERED, — Judge Raymond W. Mifched

MAR 2 3 2017

Gircuit Court - 1992
Judge Raymond W. Mitchell, No. 1992
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APPEAL TO THE APPELLATE COURT OF ILLINOIS FIRST DISTRICT

FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 22
COUNTY DEPARTMENT, LAW DIVISION ¥ =
First Midwest Savings Bank, as successor in ) Case No. 15-L—00f§759; 2 i
Interest to Waukegan Savings Bank f/k/a ) Ei
Waukegan Savings and Loan, SB )} -5
) s
Plaintiff ) - ‘:
) : i
V. )
)
Andres Cobo and Amy M. Rule, )
e S : )
Defendants ) Calendar S
NOTICE OF FILING

To:  Klein, Daday; Aretos; Odonoghue, LLC, Attomey for Plaintiff-Appellee, 2550 W. Golf
-+ Road, Suite 250; Rolling Meadows, IL 60008

oYY , 2017, the Defendants-Appellants, ANDRES COBO and

AMY M. RULE, by and through their attomey, Arthur C, Czaja, caused the enclosed NOTICE, OF

APPEAIL and REQUEST FOR PREPARATION OF RECORD ON APPEAL to be filed
with the Clerk of the Circuit Court of Cook County on the 8™ Floor of the Richard J. Daley Center

at 50 W. Washington Street, Chicago, Illinois and a copy of said documents is attached hereto and herby
served upon,yoil.

A¥thur C. Czaja 7

Attorney for Defendants-Appellants
Cook Attorney #: 47671 '
7521 N. Milwaukee Avenue

Niles, IHlinois 60714

Phone: (847) 647-2106

Facsimile: (847) 647-2057:: A Y
Emall arthur@cza}alawofﬁces com- T T

Page 1 of 2

A95

SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM




A23038

PROOY OF SERVICE

. n / tf

The undersigned, an attorney, certifies that on L/ 7 , 2017
he caused a true and correct copy of this Notice and the enclosed NOTICE OF APPEAL and
REQUEST FOR PREPARATION OF RECORD ON AFPPEAL to be served upon the
party(ies) listed above, by placing a copy of this Notice and enclosed NOTICE OF APPEAL
and REQUEST FOR PREPARATION OF RECORD ON APPEAL in properly addressed
envelopes to the party(ies) identified hereinabove at the address(es) identified hereinabove
REGULAR, FIRST CLASS U.S. MAIL, POSTAGE PREPAID.

. Loy

L =
e

Arthur C. Czaja. -~ -/
Attorney for Defendants‘Appellants
Cook Attorney #: 47671

7521 N. Milwaukete’ﬁvenue

Niles, Illinois 60714

Phone: (847) 647-2106

Facsimile: (847) 647-2057

Email: arthur@czajalawoffices.com

Page 2 of 2
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APPEAL: TO THE APPELLATE COURT OF ILLINOIS FIRST DISTRICT
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

Case No. 15-1-007750 =

First Midwest Savings Bank, as successor in
Interest to Waukegan Savings Bank f'k/a
Waukegan Savings and Loan, SB

f

)
)
)

) i

Plaintiff ) R SR |

V. ) ‘
)
Andres Cobo and Amy M. Rule, )
' : )
)

Defendants Calendar 8

NOTICE OF APPEAL

NOW COME the Defendants-Appellants, ANDRES COBO and AMY M. RULE, by
and through their attorney, Arthur C. Czaja, appeal to the Appellate Court of Tllinois for the First
District from the following orders entered in this matter in the Circuit Court of Cook County:

I. The order of June 23, 2016 denying the Defendants-Appellants’ Section 2-
619(a)(9) motion to dismiss Plaintiff-Appellee’s complaint (hereinafter “Motion to Dismiss™).

2. The order of September 28, 2016 denying the Defendants-Appellants’ Section 2-

1203 motion to reconsider the denial of their mcti'bnrto'disr_ni'ss PIaintiff—Appellee’s complaint
(hereinafter “Motion té Reconsider”).

3. The order of March 2, 2017 granting Plaintiff-Appellee’s Section 2-619 motion to
strike the Defendants—Ai)pellantS’ Affirmative Defenses (hereinafter “Motion to Strike™).

4, The order of March 23, 2017 granting Plaintiff-Appellee’s Section 2-1005 motion
for summary judgment (hereinafter ;‘Motion for Summary Judgment).

WHEREFORE, the Defendants-Appellants, A ANDRES COBO and AMY M. RULE,

by and through this Appeal, will ask the Appellate Court to reverse the orders of June 23, 2016,

Page 1 0f 2
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September 28, 2016, March 2, 2017 and March 23, 2017 and to remand this canse with direction

to either dismiss the complaint or to set the matter for trial on the merits as to all claims and

defenses, or for such other and further relief as the Appellate Court may deem proper.
Respectfully submitted,

ANDRES COBO and
AMY M. RULE

By: M)

Arthur C. Czajd_~"
Attorney for Defendants-Appellants

Arthur C. Czaja

Attorney for Defendants-Appellants
Cook County Attorney #: 47671
7521 N. Milwaukee Avenue

Niles, IL 60714

Telephone: (847) 647-2106
Facsimile: (847) 647-2057

Email: arthur(@czajalawoffices.com

Page 2 of 2
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R T T iy

Request for Preparation of Record on Appeal (Rev. 12/05/11) CCAN0O25

APPEAL TOQ THE APPELLATE COT/RT OF ILLINOIS

_ Filing F
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS Hing Fee S0

COUNTY DEPARTMENT, LAW DIVISION/DISTRICT
FIRST MIDWEST SAVINGS BANK Reviewing CourtNo. -
Plaintiff/Appell EE '
‘. Cireuit Court No. 2015-L-007759 .
ANDRES COBO and AMY M. RULE o Honocable RAYMOND W. MITCHELL T
Defendant/Appell ANTS Trial Judpe
- ' DateNoticeof Appeal Filed APRIL 4 ,2017

REQUEST FOR PREPARATION OF RECORD ON APPEAL
Attorney (or Party if no aftorney): :

Name: ARTHUR C. CZAJA . Cook County Attorney Code No. 47671 or Pro Se 39500
Addseser 7521 N. MILWAUKEE AVE. Gity: NILES states I 2ip: 60714
‘Telephone Number: 847-647-2107 E-mail Address (optional) hur@czajalawoffices.com

Attorney for: ANDRES COBO and AMY M. RULE

Name of Party

NOTICE IS HEREBY GIVEN to the Clerk of the Circuit Court of Cook County that
ARTHUR C. CZAJA, attorney for Defendanis-Appellants

Name

requests the preparation of the Record on Appeal in the above case.

DESIGNATION OF RECORD

The Clerk of the Circuit Court of Cook County shall prepare the Record on Appeal in accordance with Illinois Supreme Court Rule 321, The record
on Appeal shall include the commion law record, which consists of trial docoments filed and judgments and orders entered by the trial court and:

W All documentary exhibits entered at trial, except for thoge other exhibits that cannot ordinarily bé included for review and are
subject to matian, :
Reports of Proceedings prepared in accordance with Illigoeis Supreme Counrt Rule 323,
Certificate in Lieu of Record on Appeal pursuant to Illinofs Supreme Court Rule 325, - :
Docaments filed under seal on the following dates and unsealed: . . i
Acopy of the trial court Order authorizing these documents to be unsealed for the purposeof inclusion in the Record on Appeal is attached hereto
or will be provided by the Appellant to the Civil Appeals Division at least 3¢ days in advance of the date on which the Record on Appeal is
scheduled to be transmitted to the Appellate Court. Upon return of the Record on Appesl to the Cirenit Court, it is the responsibility of the
parties to abtain an Order resealing these records, if the records are to be resealed.
0O Documents filed under sea} on the following dates, which are to remain seated: . .
Please note that, pursuant to Rule 17 of Appeilate Court of Tllinois, “No record, exhibit, or brief may be filed under seal in the Appellate
Court, unless Appellate Court has first given leave for filing under seal, notwithstanding that the material was filed onder seal in the Clreuit
Court.” -

opoo

FEES

Payment may be made by Cash, Check or Money Order. Cash payments accepted for in-person payments only.
Checks or money order should be made to Clerk of the Circnit Court of Cook County, Pursuant to 705 ILCS 105/27.2a(k) and 27,2(K), the Cierk of the
Circuit Court of Cook County must charge fees for Records on Appeal in advance as follows:

100 pages or less, $110

100 - 200 pages, §185

Each page in excess of 200, §.30/page . :

Reduced fee for Local Governments and School Districts, $50 7 !

Al prescribed fees are due jn advance of transmission of the Record on Appeal, 1t is understood and a greed that once a request l'or- preparation of 2 '
Record on Appeal is made by submission of this form, the Appellant is responsible for the costs of preparing the Record on Appeal, regardless of :
whether the Appeal is successful, dismissed, the time is extended, or a party elects to not transmit the Record on Appeal to the Appellate Court, The

Clerk of the Circuit Court of Cook County reserves the right to pursue a claim to recover the costs and expenses, inclnding reasonable attorneys’ fees, :
related to preparation of the Record on Appeal. It is also understood and agreed that Appellant is-rSspohsible for filing the Record on Appeal at the - !
Appellate Court. :

ARTHUR C. CZAJA
{Type or print name)

1gnatu‘)€o ppeflant oF Appeliant’s Attorney)

DOROTHY BROWN, CLERK OF THE CIRCUNGQURT OF COOK co' TY, ILLINOIS
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2015-L-007759
CALENDAR: §
PAGE 1 of 5

CIRCUIT COURT OF
COOK COUNTY, ILLINOIS

THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION OBTAINE . glON
A ey Porcroen O T EPREBOREIE Brown

IN THE CIRCUIT COURT OF COOX COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

FIRST MIDWEST BANK, as successor in interest )
to Waukegan Savings Bank fk/a Waukegan )
Savings and Loan, SB, )
)
Plaintif, )
)
V. ) No.
)
ANDRES COBO; AMY M. RULE, )
)
)
Defendants. }
COMPLAINT

NOW COMES the Plaintiff, FIRST MIDWEST BANK, as successor in inferest to
Waukegan Savings Bank f/k/a Waukegan Savings and Loan, SB (“Plaintiff”), by and through its
attorneys, Klein, Daday, Aretos & O’Donoghue, LLC, and complains of the Defendants,

ANDRES COBRO and AMY M. RULE (collectively “Defendants™), as follows:

COUNT I~ Breach of Contract

1. Plaintiff First Midwest Bank is a Financial Institution duly authorized to do
business in Iilinois. | |

2. Defendants were at all times material herein residents of Cook County, llinois.

3. On or about November 20, 2006, Defendants executed a promissory note payable
fo Waukegan Savings and Loan, SB in the principal amount of $227,500.00, with interest (the
“Note™). (See Exhibit A attached hereto and incorporated herein).

4, On or about November 20, 2006, Defendants executed a mortgage on the property
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located at 625 S. 12ih Avenue, Maywood, IL 60153 as security for the Note (the “Mortgage”™).
(See Exhibit B attached hereto and incorporated herein).

5. Pursuant to the Note and Morigage, Waukegan Savings and Loan, SB advanced
said sum to Defendants and Defendants were to make monthly payments to Waukegan Savings
and Loan, SB in the amount of $1,400.76.

6. On or about September 26, 2007, Waukegan Savings and Loan, SB changed its
name to Waukegan Savings Bank.

7. On or about August 3, 2012, Waukegan Savings Bank was placed into

: receivership by the Federal Deposit Insurance Corporation, and its assets were purchased and

' assumed by Plaintiff First Midwest Bank, including the Note and Mortgage. A copy of the

@ w» | Purchase and Assumption Agreement is attached hereto and incorporated herein as Exhibit C.
5o

3% 8. Defendants have defaulted on the Note by failing to make payments when due
pApS

=

o

and therefore are in breach of the agreement.

ELECTRONICALLY FILED
7/30/2015 11:38 AM

9. Defendants failed to make the payment due on July 1, 2011 and each payvment

thereafter, causing Plaintiff to accelerate the Note according to its terms.

10.  As of July 27, 2015, there is due and owing to Plaintiff the principal amount of
$214,079.06; plus interest in the amount of $55,601.09 through July 27, 2015 with $37.1665035
per diem accroing thereafter; plus late charges in the amount of $3,151.80; plus appraisal fees of
$270.00; plus an escrow deficiency of $5,736.18; plus attorney’s fees, costs, and any other
amounts due to Plaintiff pursuant to the Note and Mortgage.

11.  Plaintiff has demanded payment of the amounts due under the Note and
Mortgage, and Defendanis bave failed and refused to pay.

12.  Plaintiff has fulfilted all of its obligations under the Note.

2
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WHEREFORE, Plaintiff FIRST MIDWEST .BANK, as successor in imterest fo
Waukegan Savings Bank k/a Waukegan Savings and Loan, SB, respectfully requests that this
Court enter judgment in its favor and against the Defendants, ANDRES COBO and AMY M.
RULE, jointly and severally, in the amount of $214,079.06; plus interest in the amount of
$55,601.09 through July 27, 2015 with $37.1665035 per diem accruing thereafter; plus late
charges in the amount of $3,151.80; plus appraisal fees of $270,00; plus an escrow deficiency of
$5,736.18; plus attorney’s fees, costs, and any other amounts due to Plaintiff pursvant to the

Note.

COUNT II — Unjust Enrichment (Pled in the Alternative)

AN Plaintiff pleads this Count II of its complaint as an alternative legal theory to Count L,
E%
S | supra, as follows:
PO
gl
Sia 1. Plaintiff First Midwest Bank is a Financial Institution duly authorized to do

ELECTRONICALLY FILED
7/30/2015 11:38 AM

. business in Illinois.
i

2. Defendants were at all times material herein residents of Cook County, llinois.

3. On or about November 20, 2006, Waukegan Savings and Loan, SB gave
Defendants $227,500.00.

4, Waukegan Savings and Loan, SB intended for the $227,500.00 (the “Loan™) to be
a loan to Defendants, not a gift.

5. Defendants used the Loan to refinance the real property commeonly known as 625
S. 12th Avenue, Maywood, L 60153.

6. Defendants made monthly payments to Waukegan Savings and Loan, SB to repay

the Loan beginning on January 1, 2007,
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7. On or about September 26, 2007, Waukegan Savings and Loan, SB changed its
name to Waukegan Savings Bank. |

8. Defendants made monthly payments to repay the Loan beginning January 1, 2007
and ending on June 1, 2011.

9. Defendants have not made any monthly payments to repay the Loan since the
Tune 1, 2011 payment.

10. On or about August 3, 2012, Waukegan Savings Bank was placed inte

receivership by the Federal Deposit Insurance Corporation, and its assets were purchased and

| g assumed by Plaintiff First Midwest Bank, including any claims that Waukegan Savings Bank had
—1
==

E:ﬁ B against Defendants. A copy of the Purchase and Assumption Agreement is attached hereto and
S05%

§ - o | incorporated herein as Exhibit C.

BRaZ
meRS {1.  Defendants have been unjustly enriched by receiving the benefits of the Loan,

CUR

m while at the same {ime refusing to remit payment for the full amounts due and owing Plaintiff.

12.  Defendants’ unjust enrichment has been to Plaintiff's detriment.

13.  Defendants continue to refuse to remit payment for the full amounts due and
owing Plaintiff.

14.  Defendants® refention of funds that are properly due and owing Plaintiff violates
fundamental principles of justice, equity, and good conscience.

15.  As of July 27, 2015, there remains due and owing to Plaintiff unpaid principal of
$214,079.06.

WHEREFORE, Plaintiff FIRST MIDWEST BANK, as successor in interest to

Wankegan Savings Bank fik/a Waukegan Savings and Loan, SB, respectfully requests that this

4
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Court enter judgment in its favor and against the Defendants, ANDRES COBO and AMY M.

RULE, jointly and severally, in the amount of $214,079.06.

Respectfully Submitted,
TFirst Midwest Bank, as successor in interest to Waukegan
Savings Bank f/k/a Waukepan Savings and Loan, SB

By: (mml}/‘ }ﬁgsz

One of the Attorneys for Plamu

Stephen G. Daday
- Aaron D. White, Ir.

| Klein, Daday, Aretos & O"Donoghue, LLC
| 2550 W. Golf Rd., Ste. 250

& . | Rolling Meadows, IL 60008

S5 | 847-590-8700

$2 | Atty. No. 91091

E’% kdaonotices@skdaglaw.com

[}
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S
L PAGE 1 of 17
CIRCUIT COURT OF
COOK COUNTY, ILLINOIS
NOTE LAW DIVISION

CLERK DOROTHY. BROWN

November 20, 2006 Waukegan {llinois
{Drute]} [City} [State]

825 S. 12 Ave, Maywoaod, lliincis, 60153
[Property Address]

1. BORROWER’S FROMISE TO PAY
In return for 2 loan that T have received, I promise to pay U.S. § 227,500.00 (this amount is called
“Principal'}, plus interest, to the order of the Lender, The Lender is
WAUKEGAN SAVINGS AND LOAN, S8 . !
T will make 211 payments under this Note in the form of cash, check or money order. Y
1 understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is Lo
entitled to receive payments under this Note is called the “Note Holder,”

2. INTEREST

Tnterest will be charged on unpaid principal unti] the firll eroount of Principal hes been paid. I will pey interest at a yearly
rate of 6.250 %.

The interest vate required by this Section 2 is the rate I will pay both before and after any default described in Section
6(B) of this Note.

3. PAYMENTS

(A) Time and Place of Payments

Iwill pay principal and inferest by making a payment every month,

I will make my monthly payment on the  1st day of each month beginning on January 1, 2007
I will make these payments every morth until T have paid all of the principal and interest and any other charges descnbe.d
below that I may owe under this Note, Each monthly payment will be applied as of its schednled due date and will be applied
to intersst before Principal. If, on December 1, 2036 , 1 still owe amnounts under this Nete, I will pay those
amounts in full on that date, which is called the “Maturity Date.” :

I will male my monthly payments at
Y ¥ paym P.O. Box 19 1324 Golf Road

Waukegan, 1L, 60079-0019
or at a different place if 1equired by the Note Holder.
(B) Amount of Monthly Payments .
My monthly payment will be in the amount of 1.5, § 1,400.76

4. BORROWER’S RIGHT TO PREFAY
I have the fght fo make payments of Principal at any time before they are due. A payment of Principal only is kmown as
a “Prepayment.” When I make a Prepayment, I will tell the Note Eolder in writing that I am doing so. I may not designate &
payment as a Prepayment if T have not made all the monthly payments due nnder the Note.
1 tnay make a full Prepayment or partial Prepayments without paying & Prepayment charge. The Note Holder wilt use my
Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my
Prepayment to the accrued and wopaid inferest on the Prepayment amount, before appljnng my Prepayment to reduce the
Principal amounit of the Note, If I make a partial Prepayment, there will be no changes in the due date or i the amount of my
monthly payment unless the Note Hlalder agrees in writing to those changes.

MULTISTATE FIXED RATE NOTE—Single Family—Fannie Mae/Freddie Mac UNIFORM INSTRUMENT Form 3200 1/01
GreatDocs™
TTEM 1646L1 {0312) . (Page 1 of 1 peges} To Otdes Call: 1-B00-858-5775
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H
i ] ;

5. LOAN CHARGES

f a law, which applies to this loan and which sefs maximum loan charges, is finaily interpreted so that the imterest or
other loan charpes collscted or to be collected in connection with this lcan exceed the permiited limits, then: (a) any such
Ioen charge shzil be reduced by the mmount necessary to reduce the charge to the permitied limit; and (b) any sams already i
collected from me which exceeded permitted lirnits will be refinded 10 me, The Note Holder may choose to make this tefund I
by reducing the Principal I owe under this Note or by making a ditect payment to ine, If a refund reduces Principal, the a
rednction will be treated as a partial Prepayment, . . T

6. BORROWER’S FATLURE TO PAY AS REQUIRED R
{A) Late Charge for Overdue Payments
If the Note Holder has nof received the full amount of any monthly payment by the end of Fifteen calendar
days after the date it is due, T will pay a late charge to the Note Holder. The amount of the charge will be 5.000 %
of my overdue payment of principal and inferest I will pay this late charge prompily but only once on each late payment.
(B) Default
IfI do not pay the firll amount of each monthly payment on the date it is due, T'will be in defanlt,
(C) Notice of Default
If I am in defantt, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by 2
certain date, the Note Holder may require me to pay immediately the full amomt of Principal which has not been paid and all :
e 6 inrterost that I owe on that amount, That date must be at least 30 days after the date on which the notice is mailed to me or
delivered by other means,
| (D) NoWaiver By Note Holder
| Even if, at a time when I am in default, the Note Holder does not requirc me to pay immediately in full as described
above, the Note Holder will still have the right fo do so if I am in default at a later time. {
| (B) Payment of Note Holder’s Costs and Expenses
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the rght to
bc paid back by me for a1l of ifs costs and expenses in enforcing this Note to the extent not prohibited by applicable taw,
Tb.osc expenses include, for example, Teascnable attorneys’ faes.

i

o
7

GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given o me tnder this Note will be gwen by
dehvermg it or by mailing it by first class mail to me at the Property Address above or at a different address if I give the Note
FHolder a notice of my different address.

" ¢ Any notice that mnst be given to the Note Holder under this Note will be given by delivering it or by mailing if by first
class majl to the Note Holder at the address stated in Section 3(A) sbove or at a different address if Tam given 2 notice of that
diﬂcmnt address,

8 OBLIGATIONS OF PERSONS UNDER THRIS NOTE

If more than one person signs this Note, each person is fully and personnlly obligated to keep all of the promises made in
this Note, including the promise to pay the fill amount owed. Any person who is a guarantor, surety or endorser of this Note
is alyo obligated to do these things. Any person who tekes over these oblipations, including the obligations of a gnarentor,
surety or endarser of this Note, iz 2lso obligated to keep all of the promises made in this Note. The Note Holder may enforce
its rights under this Note against each person individnally or against afl of us together. This means that any one of us may be
tequired to pay all of the amounts owed under this Note.

2015-L-007759
PAGE 2 of 17

H
H
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9. WAIVERS

T and any other person who has obligations under this Note waive the rights of Presentment and Notice of Tlishonor.
“Prescntment” means the right to require the Note Holder to demend payment of amotnts doe. “Notice of Dishonor” means
the right to require the Note Holder to pive notice 1o other persons that amounts due kave not been paid.

10. UNIFORM SECURED NOTE

This Note i¢ a uniform instrament with limited variations in some jurisdictions. In addition to the protections given to the
Note Holder undsr this Note, a Mortpage, Deed of Trust, or Security Deed (the “Security Instrament”), dated the same date
as this Note, protects the Note Helder from possible losses which might resulf if I do not keep the promises which I make in

MULTISTATE FIXED RATE NOTE—Single Family—Fannie Mae/Freddie Mae UNIFORM INSTRUMENT Form 3200 1/01
GreatDoos ™
[TEM 184612 (0312) . (Poge 2 of 3 pages) Te Order Cali: 1-800-958-6775
[
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D,
BY SIGNING BELOW, Borrower accepts and aprees to the terns and covenants contained in peges
1 fhrough 3 efthis 1-4 Family Rider. . . ' _ , o ) )
' Py e )
AV\(?L/J—&, (oo (Seal) J\m/ i Role by Ave Q‘"(seal) 7 :
ANDRES COBO -Borrower  AN(Y M RULE BY ANDRES COBO ~Bomower .
’ AS ATTORNEY-IN-FACY
(Seal) : (Seal)
~Borrawer -Borrower
(Seal) (Seal)
-Borrower -Bommawer
o
E
E3,
R
,'j Ak o
5 Ll =P
L Evam
% NG
(N p=id
=ELial
g f PAY TO THE ORDER OF.
= Waukegan Savings Bank
m 4
[ Mast. * Vi
Mary L. ‘Manning, Vice President

" MULTISTATE 14 FAMILY RIDER—Funnie Moc/Fretdie Muc UNIFORM INSTRUMENT Form 3178 1/01

.o . GreatDoes™
{TEM 179043 (D411} (Page 3 of 3 pages) . To Order Call: 1-806-958-5T75
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N This instrument was prepared by:

- - R

WAUKEGAN SAVINGS AND LOAN, 5B Doc# 0639
: 4101348 Fag:
Address; Eugene "Qene” Moore RHspR Fi%?oot?a )

) Gock Gounty Recorder
P.0. BOX 19 1324 GOLF ROAD, oK er of Deeds
‘Q\ v Data: 12/07/2006 01:16 Piv Pg: 1 of 1
WAUKEGAN 1L, 60079-0019 : 4

83 b LU0 22615168
After Recording Return To:
WAUKEGAN SAVINGS AND LOAN, SB
ATTN: VALERIE MCCULLOUGH

P.C. BOX 19 1324 GOLF ROAD
WAUKEGAN IL, 80079-0019

{Space Above This Line For Recording Data}

MORTGAGE

DEFINITIONS

ee-ords nsed fn multiple sections of this document are defived below and other words are defined m Sections 3, 11, 13, 18, 20
! and 21. Cortain mles regarding the usage of words nsed in this docuzoent are also provided in Section 16.

(A)i “Security Instrument” means this document, which is dated November 20, 2006 ; together with all

Riders to this document.
(B) “Borrower” is ANDRES COBO and AMY M RULE, MARRIED AND ALDO JORDAN UNMARRIED

38 AM

2015-L-007759

-
"R
Borrower is the mortgagor under this Security Instrument.
} “Lender” s WAUKEGAN SAVINGS AND LOAN, SB _
nder is 2 A Savings Bank organized and existing under
%‘E}ﬁilaws of Stafe Of Hlinios . . Lender’s address is

7/30/2015 11

P.0, Box 19 1324 Golf Road, Waukegan, IL 60073-0019

ELECTRONICALLY FILED

. Lender is the meortgagee under this Security Instrument.
(D) “Note” means the promissory note signed by Borrower and dated November 20, 2008 . The Mote
states that Bomower owes Lender Two Hundred Twenty Seven Thousand Five Hundred Doliars And No Cents
R ’ Dollars (J.5. $227,500.00 ) plus interest. Borrower has prommsed
to pay this debt in regular Periodic Payments and to pay the debt in foll not later than December 1, 2036
(E) “Property” means the property thatis described below under the heading “Transfer of Rights in the Property.”

(¥) “Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the
Note, and all sums due under this Security Instrument, plns interest

(G) “Riders” means all Riders to this Security Instrument that are executed by Borrower. The following Riders are to be
executed by Borrower [check box as applicahle]:

|:] Adjustable Rate Rider l:] Condominium Rider l:] Second Home Rider
|:| Balloon Rider D Planned Unit Development Rider [:] Otker(s) [specify]
1-4 Family Rider D Biweekly Payment Rider

(i) “Applicable Law” means all controlling applicable federal, state and local statufes, regulations, ordinances and
administrative roles and orders (that have the effect of law) as well as ali applicable final, non-appealable judicial opinions.

ILLINOIS—Singie Family—Faunie Mae/Freddie Mac UNIFORM INSTRUMENT Form 3014 1401

GREATIANR
TTEM 1875L1 (0011} {Page 1 of 11 pages) To Crder G, 4-800-530-8350 (7 Fenc E16-T1-1131
Eﬁﬁ% £y iy 7y %“%‘"" -
LUA dda-i
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D

) “Community Association Dues, Fees, and Assessments™ means alt dues, fees, assessments and other charges that are
imposed on Borrower or the Property by a condominium association, homeowners association or similar organization.
() *“Electronic Funds Transfer” means any transfer of funds, other than # transaction originated by check, draft, or similar
paper insitument, which is initiated through an electronic terniinal, telephonic instrument, computer, or magnetic tape so a5 to
order, instruct, or authorize a financial institution to debit or credit an account. Such term includes, but is not limited to, point-
of sale transfers, automated teller machine transections, transfers initisted by telephone, wire transfers, and avfomated
cleatinghouse iransfers.
() “Escrow Items” means those items that are described in Section 3,
(L) “Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any third party
(other than insurance proceeds paid vnder the coverages described in Section 5) for: () damage to, or destruction of, the
Property; (i) condermmation or other taking of ell or any part of the Property; (iif) conveyance in lien of condemnation; or
(iv) misrepresentations of, or omissions a8 to, the value and/or condition of the Property.
(V) “Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or defanlt on, the Loan,
(N) “Periodic Payment” means the regulatly scheduled amount due for (i) principal end inferest under the Note, plus
(if) any amounts under Section 3 of this Security Instrument. .
(0) “RESPA” means the Real Estate Setflement Procedures Act (12 U.8.C. §2601 et seq.) and its implementing regulation,
Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or successor legislation or
regulation that governs the same subject matter. As used in this Security Instrumnent, “RESPA” tefers to all requirerments and
restrictions that are imposed in regard to a “federally related mortgage loan” even if the Lonn does not qualify as a “federally
related mortgage loan” under RESPA. '

{2} “Successor in Interest of Boxrower” means any party that has taken tifle to the Property, whether or not that party has
assumed Borrower’s obligations under the Note and/or this Security Tustaunent.

TRANSFER OF RIGHTS IN THE PROPERTY

'I'bJs Security Instromnent secures to Lender: (i) the tepayment of the Loan, and all renewals, extensions and modifications of
thie Note; and (ii) the performance of Bomower’s covenants and agreements under this Security Instiment and the Note. For
jis purpose, Borrower does hereby mortgage, grant and convey fo Lender and Lender’s successors and assigns the following

diseribed property located in the County of Lake :
i [Type of Recording Jurisdiction) [Mame of Recording Jurisdicion]-

LOT 624 IN MAD!SON STREET ADDITION, A SUEDIVISION OF PART OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 12, EAST

OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOILS,

7

o

38 AM
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PLN. 15-10-425-013-0000

ELECTRONICALLY FILED

Pin Number 1510-425-013.0000

which currerntly has the address of Ezs[g;-: zt:]AVE,
(=~
MAYWQOD , llinois 60153 “Property Address™):
[City] {2Zip Code] (“Propert )

TOGETHER WITH all the improvements now or hereafler erected on the property, and all easements, appurtenances, and
fixtures mow or hereafier a part of the properly. Al replacements and additions shall also be covered by this Security
Instroment. All of the foregoing is referred to tn this Security Instrument as the “Property.”

BORROWER. COVENANTS that Borrower is lawfully seised of the esiate hereby conveyed and has the right o
mortgage, grant and convey the Property and that the Properly is unencumbered, except for encumbrances of record. Borrower
wanrants and will defend generally the title to the Property against all claims and demands, subject to any encumbrances

of record.

ILLINOIS—Singiec Fartify—Fannie Mae/Freddic Mac UNTFORM INSTRUMENT Form 3014 1401
GREATLAND W

ITEM 187512 {0011} {Page 2 of 11 pages) To Crder Call 1-800-530-5360 [ Fec 615-781-1131
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THIS SECURITY INSTRUMENT combines uniforrn covenants for national nse and nop-uniform covenants with limited
variations by jurisdiction fo constitute 8 uniform security instrument covering real property.

¥ -

UNIFORM COVENANTS. Bomrower and Lender covenant and agree as follows:

1.  Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borower shall pay
when due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late charges duc
under the Note. Borrower shail also pay funds for Escrow Items pursnant to Section 3. Payroents due under the Note and this
Security Instrument shall be made in U.S. eumency. However, if any check or other nstrument received by Lender as payment
vnder the Note or this Security Insiryment is returned to Lender unpaid, Lender may require that any or all subsequent
payments due wnder the Note and this Security Instrument be made in one or more of the following forms, as selected by
Lender: {a) cash; (b) money order; {c) certified check, bank check, treasurer’s check or cashier’s check, provided any such
check is drawn upon an institution whose deposits are insured by w federal agency, imstrumentelity, or entity, or
{d) Electronic Funds Transfer. S

Payments are deemed received by Lender when received at the location designated in the Note or at snch other location as

" may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return any payment or partial

payment if the payment or partial payments are insufficient to brng the Loan curent. Lender may accept ary payment or
partial payment insufficient to bring the Loan current, without waiver of any rights hercunder or prejudice to its rights to refuse
such payment or partial payments in the future, but Lender is not obligated to apply such payments at the time such payrments
are accepted. If each Reriodic Payment js epplied as of its scheduled due date, then Lender need not pay interest an unapplied
fumds, Lender may hold such unapplied finds until Borrower makes payment to bring the Loan current. If Borrower does not

m———~da-50 within a reasomable period of time, Lender shall either apply such funds or return them to Bomower. If not applied

38 AM
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eadlier, such funds will be applied to the ouistanding principal balance under the Note immediately prior fo foreclosure. No
offéet or claim which Borrower might have now or in the foture against Lender shall relieve Bomrower from making payments
due under the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Ingirment.
2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments accepted and
apphied by Lender shall be applied in the following order of priority: (a) interest due under the Note; (b) principal doe mnder the
Hofe; (c) amounts due under Section 3. Such payments shall be applied to each Periodic Payment in the order in which it
ﬁec;ame due. Any remaining amounts shall be applied first to late charges, second to any other amounts due wnder this Security
{rument, and then to.reduce the principal balance of the Note.
% | “If Lender receives a payment from Borrower for & delinquent Periodic Payment which includes a sufficient amount to pay
a'ny late charge due, the payment may be applied to the delinquent payment and the late charge. If more than one Periodic
Payment is ontstanding, Lender may apply any payment recejved from Borrower to the repayment of the Periodic Payments if,
and to the extent that, each payment can be paid in full. To the exfent that any excess exists after the payment is applied to the
ful] payment of one or more Periodic Payments, such excess may be applied to any late charges due, Voloniary prepayments
shall be applied first to any prepayment charges and fhen =8 deseribed in the Note.

. Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note shall not

~gxtend or postpone the due date, or change the amonnt, of the Periodic Payments.

3.  Yunds for Escrow Ilems. Bomower shall pay to Lender on the day Periodic Payments are due under the Note, until
the Note is paid in full, a sum (the “Funds”) to provide for payment of amounts due for: (2) taxes and assessments and other
items which can attain priority over this Security Instrument as a lien or encurnbrance on the Property; (b) leasehold payments
or ground rents on the Property, if any; (¢) premiums for any and all insurance required by Lender under Section 5; and
(d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to Leunder in leu of the payment of Mortgage
Tnsurance preminms in accordance with the provisions of Section 10. These iterns are called “Bscrow lems.” At origination or
at auy time during the term of the Loan, Lender may require that Commmmity Association Dues, Fees, and Assessments, if any,
be escrowed by Borrower, and such dues, fees and assessments shall be an Bscrow Item. Borrower ghall promptly formish to
Lender all notices of amounts to be paid under this Section, Borrower shall pay Lender the Funds for Escrow Ttems unless
Lender waives Borrower's obligation to pay the Funds for any or all Escrow ltems. Lender may waive Borrower’s obligation to
pay to Lender Punds for amy or all Escrow Htems at any time. Any such waiver may only be in writing. In the eveni of such
waiver, Borrower shall pay directly, when end where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment within
such time period as Lender may require. Borrower’s obligation to make such payments and to provide receipts shall for ali
purposes be deemed to be 2 covenant and agresment contained in this Security Instrument, as the plwase “covenant and
agreement” is used in Section 9. If Borrower is obligated to pay Escrow Ifems directly, pursuant to a waiver, and Borrower

TLLNOIS-Single Family—Fannie Moe/Freddie Mac UNIFORM INSTRUMENT
(Page 3 of 11 puges)

Horm 3014 1/01
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fails to pay the amount due for an Hscrow Item, Lender may exercise its rights under Section 9 and pay such amount anc
Bormower shzll then be obligated under Section 9 to repay to Lender any such amount Lender may revoke the waiver as to any
or al Escrow Tterns at any time by a notice given in accordance with Section 15 and, upon such revocation, Bommower shall pay
to Lender all Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (=) sufficient to permit Lender to apply the Funds at the
time specified under RESPA, and (b) not to exceed the maximam amount a lender can require nnder RESPA. Lender shall
estimate the amount of Funds due on the basis of curent data and reasonable estimates of expenditures of future Escrow [tems
or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or emtity
(including Lender, if Lender is an institution whoge deposits are so insured) or in any Federal Homme Loan Bank. Lender shall
apply the Punds to pay the Bscrow Fems no Jater than the time specified under RESPA. Lender shall not charge Borrower for
holding and applying the Funds, annually analyzing the escrow zccomt, or verifying the Escrow Tiems, unless Lender pays
Borrower interest on the Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in
writing or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any inferest
or eamings on the Funds. Borrower and Lender can agree-in writing, however, that interest shall be paid on the Funds. Lender
shall give to Borrawer, without charge, an annual accounting of the Funds es required by RESPA.

Tf there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for the excess
funds in zccordance with RESPA. If thers is a shottage of Funds held in escrow, as defined nndexr RESPA, Lender shall notify
Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up the shortage in
accordance with RESPA, tut in no more than 12 monthly payments. If there is a deficiency of Punds held in escrow, as defined

-~gnder RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to
mzke up the deficiency in accordance with RESPA, but in nio more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borower any
Fnds held by Lender.

a 4, Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to the
=) Property which can attain priority over this Security Instrument, leasehold payments or ground rents on the Property, if any,
; % S 8 d Comnmumity Association Dues, Fees, and Assessments, if any. To the extent that these items are Escrow Items, Borrower
-1 o & Thail pay them in the mammer provided in Section 3.
<=82 Borrower shall promptly discharge amy lien which has pricrity over this Security Instrament unless Borrower: {a) agress
% il '-:1 [ writing to the payment of the cbligation sccured by the lien in a manmer acceptable to Lender, tut only so long as Borrower
o g g %s performing such sgreement; (b) contests the lien in good faifh by, or defends against enforcement of the lien in, legal
ﬁ 2 R Mproceedings which in Lender’s opinion operate fo prevent the enforcement of the Hen while those proceedings are pending, but
(L?J) = only mntil such proceedings are concluded; or (¢} sccures from fhe holder of the lien an agreement satisfactory to Lender
'[l]J subordinating the lien to this Security Instrument. If Lender detcrmines that any part of the Property is subject to a len which

can attain priodty over this Secnrity Instrument, Lender may give Borrower a notice idenfifying the lien, Within 10 days of the
date on which that potice is given, Borrower shall satisfy the Tien or take one or more of the actions get forth above in this
Section 4.

e’ Lender may require Borrower fo pay a one-time charge for a real estate tax verification end/or Yeporting service used by
Lender in cormection with this Loan

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property
jusured agsinst loss by fire, hazards included within the term “extended coverage,” and any other hazards including, but not
limited to, eaxthquakes and floods, for which Lender requires insuratice. This insurance shall be maintained in the amounts
(including deductible levels) and for the periods that Lender requires. What Lender requires pursusnt to the preceding
sentences can change during the term of the Loan. ‘The insurance carrier providing the insurance shall be chosen by Borrower
subject to Lender’s right to disapprove Borrower’s choice, which right shall not be exercised unreas onably, Lender may require
Borrower to pay, in connection with this Loan, either: (a) a one-time chatge for flood zone determination, cextification and
tracking services; or (b) a one-time charge for flood zone determination and certification services and subsequent charges each
time remappings or similar changes occur which reasonebly might affect such determination or certification. Borrower shall
also be responsible for the payment of any fees imposed by the Federal Emergency Management Agency in connection with
the review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails fo maintain any of the coverages described ahove, Lender may obtain insurance coverage, at Lender’s
option and Borrower's exponsc, Lender is under no obligation to purchase amy particular type ox amount of coverage,
Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's equity in the Property, or
the contents of fhe Property, against any xisk, hazard or Hability and might provide greater or lesser coverage than was
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‘previously in effect. Borrower acknowledges that the cost of the fnsurance coverage so obtained might siprificantly exceed the
cost of insurance {hat Borrower could have obfained. Any amounts disbursed by Lender under this Section 5 shall become
additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at the Note rate fromi the
date of disbursement and shall be payable, with such inferest, upon notice from Lender to Borrower requesting payinent.

ATl insurance policies required by Lender and renewals of such pelicies shall be subject o Lender’s right to disapprove
such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an additional loss payee.

Lender shall have the right to hold the policies and renewal certificates. If Lender xequires, Botrower shall promptly give to
Lender all receipts of paid premiums and renewal nofices. Jf Borrower obtains eny form of insurance coverage, not otherwise
required by Lender, for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and
shall rame Lender 2s mortgagee and/or as an additional loss payee,

Tn the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may mlce proof of

Toss if not made promptly by Borrower, Unless Lender and Borrower otherwise agree in writing, any insurance proceeds,
whether or not the underlying insurance was required by Lender, shall be applied to restoration or repair of the Property, if the
restoration or repair is economically feasible and Lender’s security is not lessened. During such repeir and restoration period,
Lender shall have the right to hold such insurance proceeds until Lender has had an opportunity to inspect such Property fo
onsure the work has been completed to Lender’s satisfaction, provided that such inspection shall be undertaken promptly.
Lendex may disburse proceeds for fhe repairs and restoration in a single payment or in a series of progress payments as the
work i& completed. Unless an agreeiment is made in writing or Applicable Law roquires interest to be paid on such insurance
proceeds, Lender shali not be tequired to pay Borrower any interest or earnings on. such proceeds. Fees for public adjusters, or
other third parties, Tetzined by Borrower shall not be paid cut of the insurance proceeds and shall be the sole obligation of

e Porrower, If the Testoration or repair is not economically feasible or Lender’s securty would be lessened, the insarance
profz:eeds shall be applied to the snms secuted by this Security Instrument, whether or not then due, with the excess, if any, paid
1o Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.

% If Borrower shundons the Property, Lender may file, negotiate and settle any available insurance claim and related
maiters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has offered to settle 2
claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the notice is given. In either event,
wr if Lender acquires the Property under Section 22 or otherwise; Borrower hereby assigns to Lendar () Botrowet's rights fo
Shy insurance procceds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, znd
@:)%any other of Borrower’s rights (other than the right to any refund of uneamed preminros paid by Bomower) under a]l
%fnance policies covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender may usa
pis }insurance proceeds either to repair or zestore the Property or fo pay amounts unpaid under the Note or this Security
Insirament, whether or not then. due.

4. 6.  Occnpancy. Borrower shall -occupy, establish, and use the Property as Boxower’s principal residence within 60
days affer the execution of this Secvrity Instrument and shall continue to occupy the Property as Borrower’s principal residence
for: at Teast one year after the date of occupancy, unless Lender otherwise agrees in writing, which consent shall not be
umfeasonably withheld, or unless extenusting circumstances exist which are beyond Borrower’s control.

. 7. [Preservation, Maintenance and Protection of the Property; Inspections. Bormower shall not destroy, damage or
~iffipair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not Borrower is residing in

the Property, Bomower shall maintain the Property in order to prevent the Property from deteiorating or decreasing in value
due to its condition. Unless it is determined pursuant to Section 5 thet repair or testoration is not economically feasible,
Borrower shall promptly repsir the Property if damaged to avoid forther detetioration ox damage. If insurance or condemnation
proceeds are paid in connection with damage to, or the taking of, the Froperty, Bomower shall be responsible for repairting or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disbutse proceeds for the repairs
and restoration in a single payment or in a series of progress payments as the work is completed. If the insurance or
condemnation proceeds are not sufficient to repait or restors the Propetty, Borrower is not relieved of Borrowet’s obligation
for the completion of such repair ar restoration.

" Lender or its agent may make reasonable entries upon and inspections of the Property. I it has teasonable cause, Lender
may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time of or prior to such
an inferior inspection specifying such reasonable cavse.

8. Borrower’s Loan Application, Borrower shall be in defuit if, during the Loan application process, Borrower or
any persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent pave materizlly false,
misleading, or inaccurate information ot statements to Lender (or failed to provide Lender with material information) in
connection with the Loan. Material representations include, but are not limited o, representations concemning Borrower's
occupancy of the Property as Borrower’s principal residence.
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9. Protection of Lender’s Interest in the Property and Rights Under this Security Inshrument. If (a) Borrower
fajls to porform the covenants and agreements contained in this Security Tnstrument, (b) there is a legal proceeding that might
significanfly affect Lender’s interest in the Property and/or rights under this Security Instrument (such as a proceeding in
bankruptoy, probate, for condemnation or forfeiture, for enforcement of a lien which may attain prioxity over this Secutity
“Tnstrument or to enforce laws or regulations), or {c) Borrower has absndoned the Property, then Lender may do and pay for
whatever is reasonable or appropriate to protect Lender’s interest in the Properly and rights under this Security Instrument,

. inclnding protecting and/or assessing the value of the Property, and securing and/or repairing the Property. Lender’s actions
can include, but are not limited to: (a) paying any sums secured by a len which has priority over this Security Instrument;
(b) appeating in court; and (c) paying reasonzble attorneys” fees to protect its interest in the Property and/or righte under this
Security Instrument, jncluding ifs secured position in a bankruptcy proceeding. Securing the Property includes, but is not
limnited to, entering the Property to make repairs, change locks, replace or board up doors and windows, drain water from pipes,
eliminate building or othor code violations or dangerous conditions, and have ufilities turned on. or off. Althongh Lender may
take action under this Section 9, Lender does not have to do so and is not under any duty or obligation to do so. It is agreed that
Lender incuts no lehility for not taldug any or all actions authorized under this Section 5. -

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this Security
Tnstaument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such
interest, npon notice from Lender to Botrower requesting payment,

If this Sccarity Tnstrument is on a leaschold, Borrower shall comply with all the provisions of the lease, If Bomrower
acquires fee tifle to the Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, Borrower shall
piy the premiums required to moaintain the Mortgage Insurance in effect. If, for any reason, the Mortgapge Insurance coverage
required by Lender ceases to be available from the mortgage insurer that previonsly provided such insnrance and Borrower was
reipired to make scparately designated payments toward the premiums for Mortgage Insurance, Borrower shall pay the
praminms required to obtain coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost
su}sstanﬁaliy equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an altemate mortgage
ingurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue to
~pay to Lender the amount of the separately designated payments that were due when the insurance coverage ceased to be in
Teffect, Lender will accept, use and retain these payments as a non-refundable loss reserve in licu of Mortgage Insurance. Such
éloés reserve shall be non-refundable, notwithstanding the fact that the Loan is-ulfimately paid in full, and Lender shall not be
n-reé;{uired to pay Borrower any interest or earnings on such foss reserve. Lender can no longer require foss rescrve payiments if

?artgage nsutance coverage {in the amount and for the period that Lender requires) provided by. an insurer sclected by Lender

Phgain becomes available, is obtained, and Lender requires separately designeted payments toward the premiums for Mortgage
Ingputance. Tf Lender required Mortgage Insurance as a condition of making the Toan and Borrower was Tequired to make
separately designated payments toward the premiums for Mortgegs Insnrance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effeoct, or to provide & non-refundeble loss xeserve, antil Lender’s requirement for Mortgage
Insurance ends in accordance with any wriften agreement between Borrower and Lender providing for such tepmination or until

teymination is required by Applicable Law. Nothing in this Section 10 affects Bozrower's obligation to pay interest at the rate

S prgvided in the Note. -

Mortgage Insurance reimburses Lender {or any entity that purchases the Note) for certain losses it may incur if Borrower
does not repay the Loan as agreed, Borrower is not a party to the Mortgage Insurance.

Mortpage insurers evaluate their total risk on all such insurance in force fram time to time, and may enter into agreements i
with other parties that share or modify their risk, or teduce losses. These agreements are on terms and conditions that are :
satisfactory to the morigage insurer and the other party {or patties) to these agreements. These agreements may require the
mortgage insurer to make payments using any source of fands that the mortpage insurer may have available (which may
include funds obtained from Mortgage Instrance premiums).

As a resnlt of these sgreements, Lender, any purchaser of the Note, another ingurer, any reinsurer, any othez entity, or any
affiliate of any of the foregoing, may receive (directly or indirecfly) amounts that derive from (or might be characterized as) a
portion of Borrower’s payments for Mortgage Insurance, in exchange for sharing or modifying the mortgage insurer’s nsk, ox
reducing losses. If such agreement provides that an affiliate of T.ender takes a share of the insurer’s risk in exchangs for a share
of the premiums paid to the insurer, the arrangement is often termed “captive reinsurance.” Further:

(a) Any such agreements will uot affect the amounts that Borrower has agreed to pay for Mortgage Insurance, or
any other terms of the Loan. Such agreements will not increase the amount Borrower will owe for Mortgage Insurance,
and they will not entitie Borrower to any refund.
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" R
-(b) . Any such agreements will not affect the rights Borrower has—if any—with respect to the Morfgage

Insurazee under the Homeowners Protection Act of 1998 or any other law. These rights may include the right to receive
certain disclosures, to request and obtain canceliation of the Morigage Insurance, to have the Mortgage Insarance
terminafed automatically, and/or to receive a refund of any Mortgage Inszrance premiums that were unearned at the
time of such cancellation or termination.

11, Assignment of Miscellaneous Proceeds; Forfeiture., All Miscellaneous Froceeds are hereby zssigned to and shall
be paid to Lender.

¥f the Property is damaged, such Miscellaneons Proceeds shall be applied to restoration or repair of the Property, if the
restoration or repair is economically feasible and Lender’s security is not lessened. During such repair and restoration period,
Lender shall have the right to hold such Miscellaneous Proceeds until Lender has had an opportunity fo inspect such Property
1o ensore the work has been completed to Lender’s satisfaction, provided that such inspection shall be undertaken prompfly.
Lender may pay for the repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous
Proceeds, Lender shall not be required to pay Borrower any inferest or earnings on such Miscellaneous Proceeds. If the
restoration or repair is not economically feasible or Lender’s security would be lesserted, the Miscellansons Proceeds shall be
applied to the sums secuzed by this Securify Instrument, whether or not then doe, with the excess, if any, paid to Borrower.
Such Miscellaneous Proceeds shall be applied in the order provided for in Section 2.

Tn the event of a tota] faking, destruction, or loss in value of the Property, the Miscellaneous Proceeds shall be applied to
the sums secured by this Security lustrument, whether or not then due, with the excess, if any, paid to Borrower.

In the event of arpartial taking, destraction, or Ioss in value of the Property in which the fair market value of the Property

o grmmedintely before the partial taking, destruction, or loss in value is equal to or greater than the amount of the sums secured by

this Security Instument immediately before the partial taking, destruction, or loss in value, unless Bommower and Lender
otherwise agree in writing, the sums secured by this Security Instrement shall be reduced by the amount of the Miscellansous
Proceeds multiplied by the following fraction: {z) the total amount of the sums secrred immediately before the partial taking,
destruction, or loss in value divided by (b) the fair market value of the Property fmunediately before the partial talcing,
destwction, or loss in value. Any balance shall be paid to Borrower.

o~ : In the event of a partial taking, destruction, or loss in vale of the Property in which the fair market value of the Property
'%mztediataly before the partial taking, destruction, or loss in value is lesa than the amount of the sums scoured immmediately
tmfcre the partial taking, destruction, or loss in value, umless Borrower and Lender otherwise agree in writing, the

I?ﬁisé::cﬂaneous Proceeds shall be applied to the sums sccared by this Secndty nstrument whether or not the sums are
: due,

%{L If the Property is abandoned by Botrower, or if; after notice by Lender to Borrower that the Opposing Party (as defined in
the gext sentence) offers to make an award to settle a elaim for damages, Bomower fails to respond to Lender within 30 days
aftes the date the notice is given, Lender is authorized to collect and apply the Miscellaneons Proceeds either to Testoration or
repafir of the Property or to the sums secured by this Security Instrument, whether or ot then due. “Opposing Party” means the
third parly that owes Bomower Miscellansous Proceeds or the party against whom Borrower has a right of action in regard to
Miscellaneons Proceeds. : _

' Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in Lender's judgment,
could result in forfeiture of the Property or other material impairment of Lender's interest in the Properfy or rights undex this
Security Instrument. Borrower can cure such a defoult and, if acceleration has occurred, reinstate as provided in Section 19, by
causing the action or proceeding to be dismissed with & ruling that, in Lender’s judgment, precludes forfeiture of the Property
or other material impairment of Lender’s interest in the Property or rights under this Security Instrument. The proceeds of any
award or claim for damages that eze attributable to the impairment of Lender’s interest in the Property are hereby assigned and
shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or Tepair of the Property shall be applied in the order
provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a ‘Waiver. Extension of the time for payment or
modification of amortization of the stums secnred by this Security Instrument granted by Lender io Bormower or any Successor
in Tnterest of Borrower shall not operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender
shall not be required to commence proceedings against any Successor in Interest of Borrower or 1o refuse to extend time for
payment or otberwize modify amortization of the sums secured by this Security Instrnment by resson of any demand made by
the original Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in cxercising any right or remedy
inchiding, without limitetion, Leader’s acceptance of payments from third persons, entities or Successors in Interest of
Borrower or in arnounts less than the amount then duc, shall not be a waiver of or preclude the exercise of any right or remedy.
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13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agroes .that
Borrower’s obligations and Lizbility shall be joint and scveral. However, any Borrower wbo co-signs this Security Justrument
but does not execute the Note {2 “co-signer™): (a) is co-signing this Security Instrument only to mortgage, grant and convey the
co-signer’s interest in the Property umder the ferms of this Security Instrument; (b) is not personally obligated to pay
the sums secired by this Security Instrument; and (c) agrees that Lender and any other Borrower can agree to exiend, *
modify, forbear or make any accommodations with. regard to the terms of this Security Instrument or the Note without the
co-gigner’s consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower’s obligations under
‘this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower’s rights and benefits under this
Security Instrument. Borrower shall not be released from Bortower’s obligations and liability nnder this Security Insttument
unless Lender agrees to such release in writing, The covenants and agreements of this Secncity Instrument shall bind (except as
provided in Section 20) and beneft the successors and assigns of Lender. -

.14. Loan Charges. Lender may charge Boxrower foes for services performed in connection with Borrower’s defanlt, for
the purpose of protecting Lender’s inferest in the Property and rights under this Security Iustrument, including, but not Yirnited
to, attorneys’ fees, property inspection and valuation fees. In regard to any other fees, the absence of express authority in this
Secnrity fnstoument to charge a specific fes to Borrower shall not be construed as a prohibition on the charging of such fee.
Lender may not charpe fes that are expressly prohibited by this Security Instrnment or by Applicable Law,

If the Loan #s subject to a law which sets maxirmm loan charges, and that law is finally interpreted ro that the inerest or
other Joan charges collected or to be collected in connection with the Loan exceed the permitted limits, then: (a) any such loan
charge shall be reduced by the amaount necessary to reduce the chaxge to the permitted limit; and (b) any sums already collected

s fpom, Borrower which exceeded permitted Timits will be refunded to Berrower. Lender may choose lo make this refund by

reﬂuumg the principal owed under the Note or by maling a direct payment to Borrower, If a refund reduces principal, the

re:iuctlen will be treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is
pmwdt:d for under the Note), Borrower’s acceptance of any such refind made by direct payment to Borrower will constitute a
walver of any right of action Borrower might have arising ont of snch overcharge.

. 15. Notices. All notices given by Borrower or Lender in connection with: this Security Instrument mnst be in writing.
hAiY notice to Borrower in commection with this Security Instnument shalt be deemed to heve been given to Borrower when
uamaﬂsd by first class mail or when actuelly delivered to Borrower’s notice address if sent by other means. Notice to any one
~Botrewer shall constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice address shall
;J’be the Property Address unless Bomrower has designated a substitute notice address by notice to Lender. Borrower shall
%)mmpﬂy notify Lender of Borrower’s change of address, If Lender specifies & procedure for reporting Borrower's change of
Auddress, then Borrower shall only report a change of address through that specified procedure. There may be only one

demgna‘ted notice address under this Security Instrument at any one time. Any notice to Lender.shall be given by delivering it
ot by toailing it by first class mail to Lender’s address stated herein unless Lender has desiguated another address by notice to
erowcr Any notice in connection with this Security Instrument shall fiot be deemed to have been given to Lender miil
actually received by Lender. If any notice required by this Security Instrument is also required under Applicable Law, the

Abphicable Law requizement will satisfy the cotresponding requirement under this Security Instrument.

P - 16, Goverming Law; Severahility; Rules of Coustruction. This Security Instrument shall be govemed by federal law
and the law of the jurisdiction in which the Property is located All righis and oblipations contained in this Security Instrinnent
are subject to any requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly allow the
perties to agree by comtract or it might be silent, but such. silence shall not be construed as a prohibition against agreement by
contract. fn the event that any provision or clause of this Secnrity Instmment or the Note conflicts with Applicable Law, such
conflict shall not affect other provisions of this Security Instrument or the Note which can be given effect without the
conflicting provision.

As used in this Secority Instrement: () words of the masculine gender shall inean and include corresponding neater
words or words of the feminine gender; (b) words in the singular shall mean and include the phiral and vice versa; and (c) the
word “may” gives scle discretion without any obligation to take any action.

17, Borrower’s Copy. Bormower shall be given one copy of the Note and of this Security Instrument.

18, Transfer of the Property or a Beneficial Interest in Borrower, As used in this Section 18, “Interest in the
Property” means amy legal or beneficial interest in the Properly, including, but not limited to, those beneficial interests
transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the infeat of which is the
transfer of title by Borrower at a future date to a purchaser.

If a1l or any pact of the Property or any Interest in the Property is sold or fransferred (or if Borrower is not & natural person
and 2 beneficial interest in Bomower is sold or transferred) without Lender’s prior written consent, Lender may require
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immediste payment in fill of all sums secured by fhis Security Tustrument, However, fhis option shall not be exercised by
Lender if such exercise is prohibited by Applicable Law,

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period of not
less than 30 days from the date the notice is given in accordante with Section 15 within which Borrower must pay all sums
secired by this Security Instrument, I Borrower fails to pay these sums prior to the expirafion. of this period, Lendcr may
invoke any remedies permitted by this Secimity Instroment without fiwther notice or demand on Borrower.

19, Borrower’s Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shall have the
right to have enforcement of this Security lstrument discontinmed at any time prior to the eattiest of: (a) five days before sale
of the Property pursuant to Section 22 of this Secunty Tnstrumentt; (b) such other period as Applicable Law might specify for
the termination of Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instriment. Those conditions
are that Borrower: (2) pays Lender all sums which then would be dne under this Security Instroment and the Note as if no
acceleration had occurred; (B) cires any defaiit of any other covenants or agreements; (¢} pays all expenses in¢urred fn
enforcing this Security Instrument, including, but not linited to, reasonable attorneys’ fees, property inspection and veluation
foes, and other foes incmred for the purpose of protecting Lender’s interest in the Property and rights under this Security
Instrument: and (d) takes such action as Lender may reasonably require to assure that Lender’s inferest in the Property and
rights under this Security Instrument, and Borrower’s obligation to pay the sums secured by this Security Instrurnent, shall
contimme unchanged unless es otherwise provided under Applicable Law. Lender may require that Bomower pay such
teinstaternent sums and cxpensés in ome or more of the following forms, as selected by Lender: (=) cash;
(b} money order; (¢) certified check, bank check, treasurer’s check or cashier’s check, provided any such check is drawa upon
an institution whose deposits are insured by a federal agency, instnmmentality or entity; or (d} Electronic Fimds Transfer. Upon

- reinstaternent by Borrower, this Security Instrument and obfigations secured hercby shall remain fully effective as if no

7/30/2015 }1:38 AM
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acc=leratton had occurred. However, this right to reinstate ghall not apply in the case of acceleration under Section 18.

| 20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial inferest in the Note (together
witih this Security Instrument) can be s0ld one or more times without prior notice to Borrower. A sale might result in a change
in the entity (known &s the “Loan Servicer”) thet collects Periodic Payments due under the Note and this Security Instrement
-‘and performs other mortgage loan servicing obligations under the Note, this Security Instrument, and Applicable Law. There
wise might be one or more cha.ngcs of the Loan Servicer umrclated to a sale of the Note. If there is a change of the Loan
‘%GI:VICEI, Borrower will be given written notice of the change which will state the name &nd address of the new Loan Servicer,
#lze: address to which payments should be made and any other imformstion RESPA requires in connection with a notice of

mafer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Sexvicer other than the purchaser of the
Em;e the mottgage loan servicing obligations to Borrower will remain with the Loan Servicer or be transferred to a suceessor
E:‘oaln Servicer and are not asswmed by the Noie purchaser unless otherwise provided by the Note purchaser.
Neither Borrower nor Lender may cornmence, join, or be joined to any judicial action (as either an individual Litigant or
e'member of a class) that arises from fhe other party’s actions pursuant to this Security Instrument or that alleges that the
othr party has breached any provision of, or any duty owed by reason of, this Security Instaument, until such Borrower or
Lender has notified the other party {with such notice given in compliance with the requirements of Section 15} of such alleged

=

hreach and afforded the other parfy hersto a reasomable period affer the giving of such notice to take corrective actjon. If

~&pplicable Law provides a time period which must elapse before certain action can be taken, that time period will be deemed

1o be reasonzble for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant
1o Section 22 and the notice of acceleration given to Barrower pursuant to Szction 18 shall be deemed to satisty the notice and
opporiunity to take corrective action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a} “Hazardous Substances™ are those substances defined as
toxic or hazardous substances, pollntants, or wastes by Environmental Law and the following substances: gasoline, kerosene,
other flemmable or toxic petrolenm prodncts, toxic pesticides and herbicides, volatile solvents, materials containing asbestos or
formaldehyde, and radioactive materials; (b) “Environmentul Law™ means federal laws and laws of the judsdiction where the
Property is located thatrelate to health, safety or environmental protection; (c) “Environmental Cleanup” includes any response
action, remedial action, or removal action, as defined in Environmental Law; and {d) an “Environmental Condition” means a
condition that can canse, contribute to, or otherwise trigger an Envitonmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of eny Hezardous Substances, or
fhreaten to release amy Hazardous Substances, on or in the Property. Bomower shall not do, nor aliow anyone else o do,
anything affecting the Property (g) that is m violation of any Environmentsl Law, {b) which creates an Fnvironmental
Condition, or (c) which, dze to the presence, use, or release of a Hazardous Subsfance, creates a condition that adversely
affects the value of the Property. The preceding two sentences shall not apply to the presence, use, or stomge on the Property of
small quantities of Hazardous Substances fhat are generally recognized to be approprizte to normal residentinl uses arnd to
maintenance of the Property (inchding, but not Hmited to, hazardous substances in consumer preducts).

ILLINOIS—Single Family—Fannie Mao/Freddie Mae GNIFORM INSTRUMENT Forim 3014 1/01
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Borrower shall promptly give Lender written notice of (a) any mvestigation, claim, demand, lawsuit or other action by
any governmental or regulatory agency of private party involving the Property and any Hazerdous Substance or Environmental
Law of which Bomower has actuzl Jmowledge, (b) any Envirormnental Condition, including but not limited to, any spilling,
lealdng, discharge, release or threat of release of any Hazardous Substance, aud (c) any condition caused by the presence, use
or release of 3 Hazardous Substance which adversely affects the value of the Property. If Bormower leams, or is notified by any
governmental or regulatory anthority, or any private party, that any removal or other remediation of any Hazardons Substance
affecting the Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance with
Environmental Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COYENANTS. Botrower and Lender furfher covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following Borrower’s
breach of any covenant or agreement in this Security Instrument {but not prior to acceleration under Section 18 unless
Applicable Lav provides otherwise). The notice shall specify: (a) the default; (b) the action required to cure the default;
(¥) a date, not less than 30 days from the date the notice is given to Borrower, by which the defauli must be cured; and
(d) that failure to cure the default on or before the date specified in the notice may result in aceeleration of the sums
seaared by this Security Instrwment, foreciosure by judicisl preceeding and sale of the Property. The notice shall
further inform Borrower of the right (o reinstate after acceleration and the right to assert in the foreclosure proceeding
the non-existence of a default or any other defense of Borrewer to acceleration and foreclosmre. If the default is not
cured on or before the date specified in the notice, Lender at its option may require immediate payment in full of ail
sums securad by this Security Instriment without further demand and may foreclose this Seeurity Instrument by

o i0dlicial proceeding, Lender shall be entitled to collect all expenses incurred in pursuing the remedies provided in this
: Seetion 22, ineluding, but not limited to, reasonable atforneys® fees and costs of title evidence.

23. Release. Upon payment of all sums scoured by this Security Instrument, Lender shall release this Secarity
Tostrument, Borrower shall pay any recordation costs. Lender may charge Borrower a fee for releasing this Security Instrument,

a but only if the fee is paid to a third party for services rendered and the charging of the fee is permilted under Applicable Law.

= . 24, Waiver of Homestead. In accordance wiflh Illinois Jaw, the Borrower hereby releascs and waives all rights nnder

g E & r\ax;d by virtne of the Mlinois homestead exemption laws,

j & N % % 25. Flacement of Collateral Protection Insurance. Unless Bomower provides Lender with evidence of ths insurance

< — S caverage required by Bomower's agreement with Lender, Lender may purchase insurance at Borrower's expense fo protect
: = L] _:1 E[,mdat s interests in Borrower’s collateral. This insurance may, but need not, protect Borrower’s interests. The coverage that
. % o E:,Lmdsr purchasss may not pay any claim that Borrower makes or auy claim that is made against Borrower in connection. with
| ﬁ § & Aite collateral. Bomrower may later cancel eny insurance purchased by Lender, but only after providing Lender with evidence
: 8 = fuatBarmwar has obtained insurance as required by Borrower's and Lender’s agreement, I Lender purchoses insurance for the

5 coﬁatcral Borower will be responsible for the costs of that insurance, including interest and any othex charges Lender may

H

mlpase in comnection with the placement of the insurence, until the effective date of the cancellation or expiration of the
insurance. The costs of the insurance may be added to Borrower’s total outstanding balance or obligation. The costs of the
insurance may be more than the cost of insurance Borrower may be able to obtain on its own.

ILLINOIS—Single Family—Fannie Mac/Freddie Mac UNIFORM INSTRUMENT Form 3814 1/01
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* BY SIGNING BELOW, Borrower accopts and agrees to the terms and covenants contained in pages 1 through 11 of this
- Security Instrument and in any Rider exccuted by Borrower and recorded with it.

Sctay, G oy Py 10 Rl by Atz G o

ANDRES COBO Howower  AMY M RULE BY ANDRES COBO AS ATTORNEY-N- _Borrawer
FACT L
P
(K \ |
tﬁ\"‘ LMD : O@Y)M ' : (Seal} . (Seal) {
ALD(P JORDAN -Borrower -Bormowes :
(Seal} (Seal)
-Borrowsr -Borrower

Witness:

3
&

7/30/2015 11:38 AM
2015-L-007759

—-
ey
o
=
=
2
a
5

taite of IHinois
Colnty of LAKE

ELECTRONICALLY FILED

This instrament was acknowledged before me on November 20, 2006 {date) by
ANDRES GOBO and AMY # RULE AND ALDC JORDAN T

{name[s] of person{s]}).

3 Notary Public

“OEFICIAL SEAL"
MARIEEL TORRES
Nptury Public, Stats of Nlincd
N My Commission Expires DE[2: 2010
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1-4 FAMILY RIDER
R (Assignment of Rents)

3

and is incorporated into and shali be deemed to amend and supplement the Mortgage, Deed of Trust, or
Security Deed (the “Security Instrument™) of the same date given by the undersigned (the “Bomower”) 1o
secure Borrower’s Noie to

THIS 1-4 FAMILY RIDER is tmade this ~ 20th  day of November, 2006 1

WAUKEGAN SAVINGS AND LOAN, SB
(the “Lender”) of the same date and covering the Property described in the Security Instrument and located af:

625 5. 12 AVE, MAYWOOD, ILLINOIS, 60153

[Property Address] 1

14 FAMILY COVENANTS. In addition to the covenants and agreements made in the Security
e, Instrument, Borrower and Lender further covenant and agreoe as follows:
A. ADDITIONAL PROPERTY SUBJECT. TO THE SECURITY INSTRUMENT. In
- addition fo the Property described in Security Instrumnent, the following items now or hereafter

atiached to the Property to the extent they are fixtures are added to the Property description, and
ghall also constitute the Property covered by the Security [ostrument: building materials,
appliances and poods of every nature whatsoever now or hereafter located in, on, or used, or :
intended to be vsed in commection with the Property, including, bot not dimited to, those for the i
purposes of supplying or distributing heating, cooling, electricity, gas, water, air and light, fire i
prevention and extinguishing apparatng, security and access confrol apparatus, plumbing, bath
tubs, water heaters, water closets, sinks, rnges, stoves, reftigerators, dishwashers, disposals,
washers, dryers, awnings, storm windows, storm doors, screens, blinds, shades, curfains and ;
curtain rods, attached mitrors, cabinets, paneling and ettached floor coverings, ail of which,
including replacements and additions thereto, shall be deemed to be and rerpain a part of the '
Properly covered by the Security Instrument. All of the foregoing together with the Property
described in the Sccurity Instrument (or the leaschold estate if the Security Instrament is on a
leasehold} are referred to in this 1-4 Family Rider and the Scourity Instroment 2s the “Property.”
‘ B. USE OF PROPERTY; COMPLIANCE WITH LAW. Borrower shall not seek, agree
R to or make a change in the use of the Property or its zoning classification, unless Lender has
agreed in writing to the change. Borrower shall comply with 8]l laws, erdinances, regulations and
requirements of any govermmental body applicable to the Property.

C, SUBORDINATE LIENS. Except as penmitted by federal law, Borrower shall not allow
any lien inferjor to the Secnrity Instrument to be perfected apainst the Property without Lender’s
prior written permission.

D. RENT L.OSS INSURANCE. Borrower shall maintain insurance against rent loss in
addition to the other hazards for which insurance is required by Section 5.

E. “BORROWER’S RIGHT TO REINSTATE” BELETED. Section 19 is deleted.

F. BORROWER’S OCCUPANCY. Unless Lender and Bomwower otherwise apree in
writing, Section 6 concerning Borzower’s ocoupancy of the Property is defeted,

G. ASSIGNMENT OF LEASES. Upon Lender's request after default, Bomower shall
assign to Lender all leases of the Property and all security deposits made in connection with leases

7/30/2015 11:38 AM
2015-1L-007759
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of the Property. Upon the aseignment, Lender shall have the right to modify, extend or terminate
the existing leases and fo exccmute new leases, in Lender’s sols discretion, As uvsed in this
paragraph G, the word “lense” shall mean “sublease” if the Security Instroment is on a Teasehold.

H. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION, Borrower absolutely and unconditionally assigns and {ransfers to Lender ail the
rents and reverues (“Rents”) of the Property, regardless of to wham the Rents of the Property are
payable, Borrower authorizes Lender or Lender’s agents to coilect the Rents, and agrees that each
tenant of the Property shall pay the Rents to Lender or Lender’s agents. However, Borrower shall
receive the Rents until (1) Lender has given Bomrower notice of default pursuant to Section 22 of
the Security Instrament and (i) Lender has given notice to the tenant{s) that the Rents are to be
paid to Lender or Lender’s agent. This assignment of Rents constituies an absolute assignment and
not an assignment for additiona) security only.

If Lender gives notice of defanlt to Borrower: (i) all Renis reccived by Bomrower shall be
held by Bomrower as trustee for the benefit of Lender only, to be applied to the sums secured by
the Security Instroment; (if) Lender shall be entitled to collect and roceive all of the Rents of the
Property; (iil) Borrower agrees that each tenant of the Property shall pay all Rents due and unpaid
to Lender or Lender’s agents upon Lender's written demand to the tenent; (iv) unlesa applicable

P law provides otherwise, atl Rents colleeted by Lender or Lender's agents shall be applied first to
the costs of taking control of and managing the Property and collecting the Rents, including, but
not limited to, atiormey’s fees, receiver's fees, premiums on receiver’s bonds, repair and
maintenance costs, insurance premiums, texes, assessments and other charges on the Propearty, and
then to the sums secured by the Secuxity Instrument; (v) Lender, Lender’s agents or any judicially
appointed receiver shall be liable to account for only those Rents actuzlly received; and
{vi) Lender shall be entitled to have a receiver appointed to take possession of and manage the
Property and colicct the Rents and profits derived from the Property without any showing as to the
thadequacy of the Property as security.

Yf the Rents of the Property are not sufficient o cover the costs of taking conftrol of and
managing the Property and of collecting the Rents any funds expended by Lender for such
purposes shall become indebtedness of Bomower to Lender secured by the Security Tnstrament
pursuant to Section 9.

Bomrower represents and warrants that Borrower has not executed any prior assipnment of
the Rents and has not performed, and wilt not perform, any act that would prevent Lender from
exercising its rights under this paragraph.

Lender, or Leader’s agents or a judicially appointed receiver, shall not be xequired to enter
o e - upon, take control of or maintain the Property before or after giving notice of default to Bomower.

However, Lender, or Lender’s agents or a judicially appointed receiver, may do so at any time
when a default occurs, Any application of Rents shall not cure or waive any default or invalidate
any other right or remedy of Lender, This assignment of Renfs of the Property shall terminate
when all the sums secured by the Security Instrument axe paid in foll.

L CROSS-DEFAULT PROVISION. Bomower's default or breach under any woie or
agreement in which Lender has an interest shall be a breach under the Securily Instoument and
Lender may invoke any of the rernedies pemmitied by the Security Instrument.

ELECTRONICALLY FILED
2615-L-007759
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BY SIGNING BELOW, Borrower accepls and agrees to the ferms and covenants contained in Pages
1 through 3 of this 1-4 Family Rider. ’

e . - - . . ] L‘Lia
et Gl ' @m)%W“-Dd{b7AN@*séHiJ>MH -

ANDRES COBO Forrower  AMY M RULE BY ANDRES COBO “Bomower
A% ATTORNEY-TN-FACE

, ﬁﬂlkLJnr)<J®ﬁHQA}$ " (Seal) (Seal)

ATDO i J(‘)RD A -Bottower ~Borrower
{Seal) (Seal)
— -Bormower - ~Borrower
[
[sa]
=t
P
j 0w
o o
ST35
S0 m
Z &
o=
Ese L
) ™
8 =
—
&3]
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IN'THE CIRCUIT COURT OF COOK CO UNTY, JLLINOIS
hfh SE@SNP DISTRICT

LAW DIVISION
' 2R R o .
 FIRSTMIDWEST BANK, apent for ) A aRaos 3
FEDERAL DEPOSIT INSURANCE YT TIME DOROU - .
CORPORATION, receivar far ) Braezs E't = Dontrect
WAUKEGAN SAVINGS BANK, )
: Plaintiff,. )
RT3 . ) l
ANDRES COEO and AMY M. RULE, ) K S
- Defendants, ) Reoeom T
_ I et
e et —_— [t
COMPLAINT AT LAW i e .
BREACH OF PROMISSORY NOTE B ‘ﬂ;l - V)
ENE
NOW COMES the Plaintiff, FIRST MIDWEST BANK, agent for F,E?DERA ‘2
.
DEPOSIT INSURANCE CORPORATION, receiver far WAUKEGAN SAVINGS

BANK (hereinafter referred ta as “Plaintiff”), by and through its attormeys, Law Offices

-

of Thaddens M. Bond Jr. & Associates, P.C., and camplaining of Defendants ANDRES o

COBO snd AMY M. RULE __('ht;,rcmaﬁef refered to <3 “Defendants M, allege and state a5
i

ollgws: ‘
1.  On or abgut November 20, 20{]§, the Defendants entered inte 4 Promissory
Note att;_a.ched hereto ag Exlﬁbit A-v.;herein ‘Waukegan Savings Bag E._Iuaned the . _
Defendants $227,500.00 vpon fhe terms aqd conditions set forth therein |

2. On August 3, 2012,'Waukegau Javings Bank was closed by the Ilinois ‘

Depaltment of Professional chulaticn and the Federal Depasit Insilrnnw Corporation
Was appﬂmted a3 recefver. First l\’IldWCSt Bank purchased certam assetq fiom the FDIC

and apreed to act as its agent for the purpose of administering and co] lecting the

proaissory note th'at is the subject of this case,

Y

T ETHHET
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3. The Defendams have been definquent in their payment obligations on the

attached promissory note sipee July 1, 2011.

4. The amount due on the Joan as of Aprit 12, 2013 i set forth'as follows.

Additiona] amaunts shall accrue after the filing of this Complednt pursuent to the terms of

the promissory note, o
Principal =~ . - $214,079.06
Intsrest ; ’ $24,938.72
Accraed Iate fees $1470.84
Property Tax Advance $5736,18

- Appraisal ' - p13s5.00
Legal Fees and Court Costa « $4305.92

TOTAL DUE | 5251,165.72 .

Per Diem Interest: $37.1665035

5 DcsPitf: repeated dexgends, the Defendants have failed to reinstate or rep ay

the loan to the Plaiutiff or its predecessors in interest, ) '
. g . @

6.  The attached Pmm!ssory Note provides that the Dcfendam shall to pay the . L

PlaintifF its court casts and attomey’s fees in any legal action taken to enforce the loan.

W}IEREFORE Plamuﬂ‘ prays for Judgmant aga.mst Dr:fsndant in the ammmt of o -

$251,165.72 p]us accrued intercst and fate foes thruunh the date of judgment pIus

aftorney’s foss a‘nd costs of mwit and for such further relief as thiy Court deems’jurst.

I

L AR LIS
TR B '
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1.0

TR T T3 TR e B
. Respectfully Submitted,
=
)
Attorney for%ﬂtiﬁ"
. Ted Bond, Jr, - :
Law Offices of Thaddeus M. Bond Jr. & Associa
) » L . - ciates, P.C.
200 N. King Avenue, Suite 703 :
Waukegean, Ilinois 60085
(847) 599-9101
Aftomey Number 34308
¢ 3

wa

TR _
FETTHIERY B B ‘
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PR o P T TRt 1!
AFFIDAVIT PURSUANT TO SUPREME COURT RULE 222 (B)
Pursnant to Supreme Court Rule 222 (B), counsel for the above named plaistiff
certifies that plaintiff sceks money damages in excess of Fifty Theusand Dollars and 00/ -
100ths Dollars ($50,600,00),

/‘/7

Attomey for theé7Plaintiff

¢ ¢
i
i
4' T
‘“"":9’ FIEETI‘!?EMI \,l g 1 . e . . . . . N “t
ERAN RS- |t L &
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NOTE

Navembar 20, 2006 Waukegan : Hiinais
[Pase) B i [Cly} . jibw] _
625 5, 12 Ave, Maywood, iliinojs, 60153
Propriy Addrem}
1. BORROWER’S PROMISE ID PAY ' ‘
(thyis amaant 5 celfed

In rahuen for o Ioen that T have recojved, Ipiomlss to pay ULS. § 297,560.00

“Pringipal"), plus intorest, to the order of the Lender, The Lender is
WAUKEGAN SAVINGS AND LOAN, 5B

7 will ke ] puyments wnder this MNote b the Form of cash, cheek o money order,
T understand thet the Lender may twansfer this Note, The Lender or 2nyone who trkes this Not By ransfer and who' {s

entitted to racaiva payments nadar this Nede is cnlled the "Mate Hojdes

2. INTEREST ' )
Interest will be charged on unpuid prlnc:pa] kil &:c full smeovmt of Principe] has been puld. Twill pay intevestat 3 yearly
rate of 8,250 %

The inercst ra®e required by iy Sectfon 2 i the vrte I will pay both before aud afler ooy defoult feserihe in Section
6(B) of {his Note, . !

3 PAYMENTS

{A) Timne and Fiace nf Pryments

T il pey prinsipal and inlerest by makivg = payroest tvsiy month,

J will ;=ke my monthly puyment onthe I3t day of mach moath beginning yu Jarnuary 4, 2007
I will muke thove payments overy month will T have paid al) of the pogeipe] aod ixterest wd any pther charges dr’-ﬂ;ﬂbéd
below that [ may owe undar this Note, Each mohthly payment will bo applicd es of ite scheduled due dute and will be ypplied
to inteyest before Frincipal, IE on Decoirther 1, 2026 , Latill owe sanotnls wnder this Nare, T will poy thoxe

amotsits. In ful] o fhut cate, whinh 5 catied the ‘MulmnrDaic >
Twitt :m.ka- my monthly pryment at '
PO, Box 19 1324 Galf Roed ] . )

Waulegen, [L, BROTH-0015
ot af & gifferent place if requined by the Nate Holder,

.
i

B} Amowit ofMonthly Payments
My montlypayment will be in the amount of 8. § 1,400.78 .

§. BORROWER'S RIGHT TO FREPAY
Thave the right ts male payments of Principal ot any Hme befnre they ae die. A paymsol of Pricclps} only Is kmown as

4 “Prepayrment” When } make a Frepeycnent, I will tell the Nota Holdor in writing that I wm doing . o, I mey net dﬂsil,natc i
pUymEn! BE 3 Prepaymentif 1 have ot made.all the monthly pnymcnts dus under the Note,
Trmay make o fith Frepayment or partial Prepaymyats without paying & Prepayment chargs, The Nots Holdar \'.'l” Rge Y
Prepsyments to vedoee the pmount of Prinsipal thar § owe under this Note. However, the Nots Holder muy apply my
“Prepayment 1o the aerued od uipald ftereal on e Propaymont amowat, before epplying my Prepayment to reduce die
Principal amount of fis Nots, If I make o particd Prepsyment, there will beiin chinges in the doe date ar in the amount of vy

monthy pnﬂncntmﬂm the Note Holder agreesin wellg; to thase chenges,

MULTISTATE FIXED NATE HOTE~Gingle furrlp—Furnle Mae/Rreddla Mae INIFORM INSTRUMENT Frm 2200 3783
Hrastpoen
e 5L @312} {Page ofd prges) To (lrdor Gk 180000807 71

»
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i LOAN CHARGES

If a Jav, _wh}ch applies tn i1 Joau md which scls musimom Joay charpes, Is finally Jntorprered 50 that she interest or
atfer lonn churges colleoted o tu be colledled in eomncetion with this lozn exered tha permingd [t then: (&) sy such
Ion charge shaif be ieduced by the tmount gecegsary ta educe the charps w the permitied Yimig and (b} any sums alréedy

. - sallocted from me which exearded permitiad fimity will be refinded fo m, The Note Holderniy choose to mike this yefimd -
by redusing the Principal 1 owe wnder thls Note or by maeking  ditear payment e me. If b efund redicss Princion), fhe

meduction wilf be wested nc 8 parie! Prepayment,

6 EORTIOWER'S FAIIUEE TO PAY AS HEQUIRED

{A) Lnle Chorge for Ovardus Paymonts ’

I the Note Holdas as ot pecajved the full maount of agy manghly payment by the xtd of Fifteen “enlendar
dnys afler the datz it is dive, I will pay o [ate oherga to tho Nt Holden The nmount oftho charge wilk be 500 %
of my overdue payment of principal and intexest. ] will puy thiz [ chargs promyptly butonly onee on eneh Sate payment,

B} Dafauh ) .
I do not pay the full aimonat of each monihly payment on the date it s due, I will be fn default, - .
-

(C3 Notice of Defoute

If I o im defbull, B Note Holder may seud nié & writhon notics telling mo thet iff de oot pay the pverdus amount by o, - g
cegtzn date; the Note Hojder mozy requits me to pry inmediatehr the fiull amount of Principat which has nor been, paid and all - g
the ingerast that T vwe on thal praonat, That date must be ot Jeast 30 days afler the date oo which the notica is mailed 1 me or ' oo

detivered by ofher-memns,
(I Na Walver By Nofe Holder . ’
Eyon if; ot a ting when I am in defaulr, the Note Hpider dues oot fequire me f puy fmmedintely 1 full as deseribed

above, the Hote Holder will stil lizve the pight 1o 0 s0 351 am in defaalt ata Jatet tme.

(B} Payraehtof Note Holdnr's Costs and Expenses
If the Rote Hotder hna raguired mo to pay Immodixtaly in full or desotibei shovn, o Date Folder will Tave ta dght i

be pald back by me fir all of ftv costs ond cxpeuses i enforeiing this Nots to the axtes ot prohibited by applicable Taw, i
Thase expenses include, for example, veasanable attorneys® fees, : :
. . ) - - i . k|

7. GIVING OF NOTICES . . . . .
Unlesq npplicable Jow requices 2 different melhod, eny atice that st e given i me undor thls Note will be given by

deféveting # or by mailing It by Grst clnsz waell fo me at the Praperty Address abaya or af o different nddmea iFT give tee Nota
Folder a nativs of my differest address, . .

" Any nofice Hat Taust be Frven te e Nete Holdor under s Nute will be given by ddivedag it or By mitliog it by Grst
clss mall fo the Note Halder st the address stared in Section 3(A) bava oz 2t u different sddesa T am given's aotios of that )

different nddvess. . -

8. OBLIGATIONS OF FERSONS UNDIR THIS NOTE )
Ifancre than ano pecson signe this Mote, meh parsen. s flly ond pexsonally obligated to keep all of the promises saade i )

this Note, otuding the promise ta poy the full amuant pyod. Any person Who s 4 guamamy, s1rety of endorser of this Note

iz tlto pbligated (o do these fhings. Any penon whe tker ovet these bbligations, nehiding the nblinions of & Euamtor,

surely or endurseg of this Note, js elso obligated to keep ol of ifia promises made in fis Netc, ‘T Note Hokler may enfirea .

itz tighte nnder this Note azuinst éuch pesson individunlly or against all of us togethar, This mesms that sy one of us iy b T

zequired to pay all of the amounts owad urder this Wata,

9. WAIVERS

Tand any abher parson who fos oblignbions muder $hic Note wyive the dghts of Presentment and Notiea of Dishonor, . .
*Tremnbment™ mezys the ght o reqaims e Woie Holdes fo demand pryooent of atoints due. TNotdea of Dishoner® mesns C
the gt 4 require the Nole Holder b give noliss #9 ather porsons that ymonns due have not heen paid, T

10, UNIFORM SECUKED NOTE | o . .
Thls Moy i & weiforss sttt with Hmited varialiane In spme prdsdictons. T additioy w e ptuctus piven 1o the

Note Holder ynder this Nute, & Mortgags, Deed of Trast, or Sccurity Deed (ibe “Security Instrurgent”), daged die sape dare

aa this Nole, protests the Noto Holder fimn posfbls lostes which might remlt i T do pot keep the promises which Imaks in .

Feew 3289 101

MULTISTATE YIXED RATE NOTE—Singhe Famlly~-Fumeis Mep/Eredile Mac UNIPORM INSTRUMENT
Biepiposp ™
FEn ve8t2eetin) {Prged of 3 popey . Ta Byt Gt SEDLIRTTS
- H
&
RRSEAN e i I K [ e ; )
= | ol B - ow R . - eEal e TR LR P - R T e . u&.... % ;
T I AEEE o ©l f : # 1
Al61
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BY SIGNING BELOW, Borpwer acce:
1 through 3 of this [-4 Fermily Rider,

Aot
co— Ay, L

{:‘ \f.-{‘“ .

Ay, 1, Dol l"'jf.

s aitd agiess to the (ormz md covenanly conteined in puEes

o e

Auicdy Gl 5,

et Lol it {Snafy—-

ANDRES COBO: Banewsr  AMY W RULE HY ANDRES COBO . -Bonower
AS ATTORNEY-IN-FACY ’
(ol S
-lamanwer —":ffn{rmwee
(Seal) (Serl)
-Bomawer -Domawer
i}

MULTESTATE 14 FAMILY RUDER—Favntebocffretute Mas UNFORM INSTRUMENT

IEN 173017 as) {Fage of X Faper)

TR

CIMImE 1

A162
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAN

LAKE COUNTY, ILLINOIS
CHANCERY DIVISION
WAUKEGAN SAVINGS BANK, ) - 5
Plaingff ) 11042013
V8! : ) .
e )

7 ALDO JORDAN; ALDO JORDAN AS TRUSTEE )
OF THE ALDO JORDAN REVOCABLE TRUST )
DATED SEPTEMBER 23, 2009; STEPHANIE )
OELSLIGLE AS TRUSTEE OF THE STEPHANIE)
OELSLIGLE TRUST DATED SEPTEMBER 23, ) o
2009; ANDRES COBO; AMY RULE; ) . =85
EX SITES, LLC; UNKNOWN OWNERS OR )

. PARTIES INTERESTED IN OR IN-ACTUAL )
POSSESSION OF SAID LAND OR LOTS. )
Defendants. )

HAGSE ARI0E00
HYHI

a

A
97 :0lHY 8- 330 ez
T~ Q3HA |

2310
N

COMPLAINT FOR FORECLOSURE

1, Plaintiff WAUKEGAN SAVINGS BANK, files this Complaint to foreclose the
Mortgage hereinafter described and joins the following persons as Defendants: ALDO
JORDAN; ALDO JORDAN AS TRUSTEE OF THE ALDO JORDAN REVOCABLE
TRUST DATED SEPTEMBER 23, 2009; STEPHANIE OELSLIGLE AS TRUSTEE OF
THE STEPHANIE OELSLIGLE TRUST DATED SEPTEMBER 23, 2009; ANDRES

'COBO; AMY RULE; EX SITES, LLC; and UNKNOWN OWNERS OR PARTIES
INTERESTED IN OR IN ACTUAL POSSESSION OF SAID LAND OR LOTS.

¢ )

2. Atiached as E;{hibit A is a copy of said Mortgage and as Exhibit B a cop.{y of
-+ the Note secured thereby.

3. Information conc;ming Mortgagerz )
(A) Naturerof instrument: Mortgage:
) .(B) Date of Moltg;ée: November 20, 2006 |
' (C) Name of Mortgagors: ANDRES COBO; AMY RULE; ALDO JORDAN
(D) Name of Mortgagee: WAUKEGAN SAVINGS AND LOAN, SH
(E)A Date and Place of Rf;cording:: D;:cember 7, 2006, I:ake County, Illinois

(F) Identification of Recording: Document No. 0634101349

A163
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(G) Interest subject to Mortgage: Fee Simple.
(H) Amount of original indebtednésg: $227,500.00
(1) Legal Description of mortgage premises and common addresses:

'LOT 524N MADISON STREET ADDITION, A SUBDIVISION OF PART OF
~ ' SECTION 10, TOWNSHIP 39 NORTH, RANGE 12, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS. -

PLN.(S): 15-10-425-013
Property Address: 625 S. 12TH AVE,, MAYWOOD, IL 60153

{J) Statements as to defaults: Default i in monthly installments due July 1, 2011
* and thereafter. .

(K) Statement separately itemized as to unpaid prmc;pai interest, other charges
and total amount due, and also the date of the foregoing calculations and per diem interest
accruing under the Mortgage after the date of such calculations:

1. Date of calculations: October 21, 2011

2 Amounts D.ue:

Principal ' $214,079.06
Plus interest, iate fees and collection costs

‘i‘.

L) Name of present owner of sa1d premises: ALDO JORDAN AS TRUSTEE
OF THE ALDO JORDAN REVOCABLE TRUST DATED SEPTEMBER 23, 2009;
STEPHANIE OELSLIGLE AS TRUSTEE OF THE STEPHANIE OELSLIGLE TRUST

DATED SEPTEMBER 23, 2009

(M) Names of other persons, who are joined as defendants and whdse interest in
or lien on the mortgaged real estate is sought to be terminated: EX SITES, LLC;
" UNKNOWN OWNERS OR PARTIES INTERESTED IN OR IN ACTUAL
POSSESSION OF SAID LAND OR LOTS .

{(N) Name of persons claimed to be personally Izable for deﬂcwncy ANDRES
COBO; AMY RULE; ALDO JORDAN - . __

(O) Capacity in which Plaintiff brings th1s suit: Plaintiff is the owner znd legal
holder of the Note, Mortgage and indebtedness.,

A164
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(P) Facts in support of redemption period shorter than the longer of (i) 7 months
from the date the mortgagor or, if more than one, all mortgagors (1) have been served with
summons or by publication or (II) have otherwise submitted to the jurisdiction of the
courl, or (i) 3 months from the entry of the judgment of foreclosure, if sought: None at

‘this time,

(Q) Statement that the right of redemption has been waived by all owners of -
‘redemption, if applicable:” Not applicable. L ) h

(R ) Facts in support of request for attorney’s fees and of court costs and expenses
if applicable: Plaintiff has been requested to retain counsel for prosecution of this
foreclasure and to incur substantial atiorney fees, court costs, title insurance or abstract
costs and other expenses which should be added to the balance secured by said Mortgage

as provided under the terms of the Note and Mortgage.

(S) Facts in support of a request for appointment of mortgagee in pQSsession. or
for appointment of a receiver, and the identity of such receiver, if sought: None at this

time.

(T) Plaintiff does not offer to mortgagor in accordance with Section 15-1402 to
accept title to the real estate in satisfaction of all indebtedness and obligations sccu:ed by

the Mortgage without judicial sale,
© REQUEST FOR RELIEF

Plaintiff requests;

i) A Fudgment of foreclosure and sale..
- (i) An order gmntiﬁg a shortened redemptibn period, if sought.

(ii) A personal judgment t;or é_leﬁciency, if séught.

(v)  Anorder granting pqsse_sﬁo_u, if sought '

) An order placing the mortgagée in posseSSion or appointing a receiver, if sought.

i) A judgmént for attomey’s fees, costs and expenses, if sought.

L)
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‘Plaintiff, WAUKEGAN SAVINGS BANK

pay

“ Its Attomey‘//

THADDEUS M. BOND JR. & ASSOCIATES F.C.
200 N. King Ave., Suite 203

WAUKEGAN, IL 60085

Telephone: (847)599-9101

ARDCH#06205614
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NOTICE TO CONSUMER TO
FEDERAL FAIR DEBT COLLECTION PRACTICES ACT

1. The amount of the deht is set forth in the attached Complaint.
2. The name of the Creditor is the named Plaintiff in the attached Complaint. -

T g 3. Unless you notify us withifi 30 ddys after receipt of this Notice that you™ = =
dispute the validity of the debt set forth in the attached Complaint, or any portion thereof,
we will assume that the debt is valid. :

4, If you notify us in writing within said 30 day period that the debt or any
portion thereof is disputed, we will obtain verification of the debt and a copy of such
verification will be mailed to you. '

5. Upon your written request within 30 days after receipt of this Notice, we
will provide you with the name and address of the original creditor if it is differeat from
the Plaintiff named in the attached Complaint.

6.  This is an attempt to collect a debt and any information obtained will
be used for that purpose. ' ' )
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2 This instrument v as prepared by: ' ,

-

WAUKEGAN SAVINGS AND LOAN, SB ]

W

Doc#: 0634101340 F
] ., og; 580,
C.!::Ugene Qena* Moore RHap Faf{i‘mof?o
- 1324 o ronny ook Connly Recorday of Depds
' 0 2_‘ Dala: 12/07 2008 0:15 PM Pg: 1of14

WAUKEGAN IL, SEIUTQ 0r19

360 64T 24,8 S L

__ AMerRecording Return To; e+ e 2

T WAUKEGAN SAVINGS AND LOAN, 5B
ATTN: VALERIE MGCULLOUBH
P.0. BOX 18 1324 GOLF ROAD

WAUKEGAN IL, B0679-0019 l

i

Addiess:

{8pace \bove This Line For Recording Dats] ——————————

: . MORTGAGE
DEFINITIONS '

Words used in multiple sections of this document are dcfmad below and other words are defined in Sect&om 3, 11,13, 18,20
and 21, Cortnin mles regarding the usage of words used in this dncumcni are also provided in Section 16,
{A) “Security Instrument” menns this docament, svhich is dated November2g, 2006 . topether with all

- Riders to this document,
(B) “Bnrrumr” is ANDRES COBO and AMY M RULE, MARRIED AND ALDO JORDAN UNMARREED

Borrower is the mortgagor under this Seouwity Instrument,
(C) *Lender”is WAUKEGAN SAVINGS AND LOAN, 5B

Lender is a ' A Savings Bank
the taws of State Of Hlinjos

ﬁrganizzd and exsting under
. Lender's address is

P.C: Box 19 4324 Golf Road, Waukegan, IL 40073-0048

. Lendet is the mortgagee under this Security Instrument,
i)} “I\ ote” meags the promissory note sipned by Bomower and datad Novembar 20, 2008 . The Note
states that Borrower owes Lender Two Hundred Twenty Seven Thousand Flve Hundred Dollars And No Cents

i Dallags (1,5, $227,500.00 ’ ) plus inferest. Bomrawer ims promised
to pay this debt in regular Periodic Payments and ta pay the debt in full not later than Decomber 4, 2038 '
(E) *Property” means the property that is described below under the heading "Transfer of Rights in the Propesty, "
{(F) “Loan” means the dobt evidenced by the Note, plug interest, ary prepayment charges and late charges due under the
Note, end all sums due under this Secusity-Instrument, phus interest,
(&) *Riders® means all Riders ta this Secinity Instrment that are exeouted by Bmmwar The fullomng Riders pre 1o be

ezceuted by Borrower [check box us npplicable]:
D Second Home Rider

[ Adjustable Rate Rider [ ] Condominium Rider :
[ |Ballocn Rider [:[lemcd Unit DevelopmentRider ] Other(s) {specify]
[-4 Family Rider = | | Biweekly Payment Rider

(H) “Applcable Low” wmeans all cantmllmg applicable federal, state and tocal stehties, regulstions, ordinances and
administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial epinfons, }

Lo v - g ! e .
TLLINOIS—Single Family—Frnnte Mae/Freddie Mae UNIFORM INSTRUNENT Foirm 30014 1461 /’j{‘?:.
REATLAND

G )
(Pngt' { of H pages) . To Croker Cfl: -8E0-B30-03 01 Rz B16-701- 148

BEFAF 436 T 't
ﬁh £ i) As 3 M

X i ¥
5 L

ITEM 1876LF (0014}
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() “Community Association Dues, Fees, and Assessments" means all dues, fees, sssessments and other charges that are
impased on Barrower or the Froperty by a condominium association, homeowness association or similar arganization.

{I) “Electronic Funds Transfer” means any transfer of funds, other than a transaction ariginated by check, draft, or similar
paper instryment, whicls is Initiated throngh an electronic terminal, telephonic instmment, computer, or magnetic tape 30 &¢ 1o

order, inshuct, or authorize a financial imstitution to debit or credit an accoust, Such term includes, but is not imited to, point-
of-sale transfers, autorneted teller machine transactions, transfers initiated by telephone, wire transfers, snd automaled

clearinghouse transfers.
(K) “Eserow Items® menns those iteres hat ave described in Section 3,
(L) “Miscellaneous Proceeds” means any compensation, seltlernent, award of damages, or proceeds peid by any third party
(other then insurance proceeds paid under the coverages described in Section 5) for: (i) damage to, or dostruction of, the
Praperty; (if) condemmation or other taking of all or any panl of the Property; {ifi) conveyance_in Heu_ of condemnatior; or
(iv} misrepresentations of, or omissions as to, the value and/or condition of the Property.
(M) “Martgage Insurrnce” means insurance protecting Lender against the nonpayment of,-or default on, the Loan..
(N) “Perfodic Payment” means the regularly scheduled amount due for {i) principal and interest under the Note, plus
(1) any amounts under Section 3 of this Secirity Instrument,
(0) “RESPA means the Reel Estate Settlernont Procedures Act (12 US.C, §2
Regulation'X (24 C.F.R, Part 3500), as they might be amended from thme to time,
repulation that governs the same subject matter, As used in this Security Instrument,
. restrictions thet are imposed in regerd to & “federlly related mortgage loar” even if the Loan does not quaiify as a “federaily

related mortgage loan” under RESPA, . ) -
(®) “Successor in Interegt of Borrower” mesns any party that has taken title to the Proporty, whether or not that party hes

nsgumed Borrawer's obligations under the Note and/or this Seonrity Instrument,

601 et seq.) and its imp%cmm:iting regulation,
dr any additional or successor Jegislation or
“RESPA" 1efers to all requirements and

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Insfrument secures fo Lender: {f) the repayment of the Loan, and ell renewals, extensions and modifications of
reainents under this Security Instrument and the Note, For

the Note; and {ii) the performance of Borrower's covenants and ag and j
this purpose, Borower does hezeby morigage, grant and convey to Lerder and Lender’s successors and assigns the following
described property located in the ) Count of Lake o :
: p P riy oc " ) {Typs of Recnrdiné Jurisdiciion) _ fHame of Recording Judsdlqﬂml}

LOT £24 IN MADISON STREET ADDITION, A SUBDIVISION OF PART OF SECTION 10, TOWNSHIP 38 NORTH, RANGE 12, EAST .

OF THE THIRD PRINGIPAL MERIDIAN, IN GOOK GOUNTY, ILLINOIS.

PN, 15-10-425-013-0000

Pin Numbar 15-40-425-013-0000

which currently has the addzess of : 825 5. 12 AVE,
' ’ {Street]
MAYWOOD . Iilineis 80153 "Property Address") -
[City] ' {Zip Coda] ("Property )

" TOGETHER WITH all the impmveﬁncnts 10w or hereafter erected on the property, and ail easemes, appurtenai}ccé, ~an
_ fixtures now or hereafter m part of the property, All replacements and edditions shall glso be covered by this Secucity
Instrument, All of the foregoing is referred to in this Security nstrument as the “Property.” — .

BORROWER COVENANTS that Borrower is Iawfully scised of the cstate hereby conveyed and has

vaortgaps, grant and vonvey the Property and that the Property is unencumnbered, except for encumb

warrants gnd wilk, defend generally the fitle to the Property against ell claim

of record, - - ‘ ‘
TLLINOFS—Single Family~Eznnle Mug/Freddie Mae UNIFORM INSTRUNIENT Torm 3014 ;'LUE
- . GREATLAND M.
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THIS SECURITY INSTRUMENT combi ines uoifosm covenznts for natiosal use and non—uml’mm covenants with hmih:d
vatiations by Jurxschcfmu to canstitute a unifom security instrument covcnng rez] property. -

UNIFORM COVENANTS. Borrower and Lender coveniant end agyee a8 follows:

1. Payment of Princlpal, Tnterest, Escrow Ifems, Prepayment Charges, and Late Charges, Borrower shall PHY
when due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges end late charges due
under the Note, Horrower shall also pay funds for Escrow Items pursuant fo Section 3, Payments due tnder the Note and this
Seclirity Instrument shall be made in U8, currency, However, if any check or other instiument reseived by Lender as payment
under the Nete or this Security Instrument i5 returned to Lender unpmd Lender may require that any or aif subsequent
payments due under the Note and this Security Instrument be made in one or more of the following forms, as selected by
Lender: {a) cash; (b} money order; (¢} certified check, bank check, treasurer’s check or cashier’s check, provided any such -
check iy drawn upon an institntion whose deposits are msured by a federal sgency, instrumentality, or entity; or
{d) Elecironic Funds Transfer,

Payments are deemed received by Letider when received at tle Jocation designated in the Note or at such ether location as
may be designated by Lender in accordance witli the notice provisions in Section 15. Lender may rstum any psyment or partial
puyment if the payment or partial payments are insufficient to bring the Loan current. Lender mey accept ey payment or
partial payment insufficient to bring the Loan current, without waiver of any rights herennder or prejudice to its rights to refose
such payment or partial payments in the futws, but Lender is not obligated ta apply such payments at the time such payments
are accepted, If ench Periodic Payment is applied a3 of its scheduled due date, then Lender need not pay interest on unapplicd
funds. Lender may hold snch unapplied imds until Borrower makes payment o bring the Loan curzent. If Borrower does 110t

_ do 50 within a reasonshle period of time, Yender shalf cither epply such funds or retum them to Borrower, If not applied

enrlier, such funds will be applied to the outstanding principal balance under the Note imumediately prior to foreclosure. No
offset ar claim which Borrower might have now or in the firture against Lender shall relieve Borrower from taking payments
due under the Nate and this Seclmty Instrument or performing the covenents and agreements secured by ﬂns Security
Instrument,

2. Application of Payments or Proceeds, Except as otherwise described in this Section 2,all payments accepted and
spplied by Lender.shall be applied in ths foflowing order of priorty: (a) interest due under the Note; (b) principal due under the
Note; (¢) amounts. dus under Section 3, Such payments shall be applied to each Periodie Payment in the order in which it
became due. Any remaining amounts shall be applied first to late charges, second to any other amounts due under this Sacurlfy
Instrument, and then tq reduce the principal balance of the Nate,

If Lender receives a peyment from Borrower for a delinquent Perodic Payment which mc]udcs a su.fﬁcmnt amgunt {o pay
any late charge due, the payment may be epplied to tha delinguent payment and the late churge, If more than onc Periodic
-Payment iy outsl‘andmg Lender may apply any payment received fiom Bomower to the repayment of the Periedic Paymeats if,
and fo the extent that, each payment can bt paid in full, To the extent that any excess exists after the payment is applied to the
full paymext of one or more Periodic Payments, such excess may be applied fo any Jate charges due, Voluntary prepayments
shall be applied first to any prepayment cherges and then as deseribed in the Note,

Any spplication of paymerts, insurance proceeds, or Miscellancous Procesds to principal due under the Note shall not
the.ud or pastpone the due date, or change the antount, of the Pertodle Payments,

3. Funds for Bscrow Items. Borawer shall puy to Lender on the day Periedic Payments are due under the Note, until
thc Note is paid in full, a sum (the “Funds”) to provide for payment of amotints due for: (&) faxes and assessments and other
fterns which enn attain priority over this Sesurity Instrument as a en or sneurnbrance on the Property; (b} leaschold pryments
or ground rents on the Property, if any; {c) premiums for any and ali insurance required by Lender wnder Section 5; and
{d) Mortgage Insurance prertiums, if any, or any sums payable by Bomower to Lender in lieu of the payment of Montgage:
Insurence premivms in accordance with the provisfons of Section 10, These items are celled “Escrow Items.” At origination of
af any time during the term of the Loan, Lender may require that Commmunity Associztion Dues, Feea, and Assessments, if sy, -
be escrowed by Borrawer, and such duss, fees and assessments shall be an Escrow Item, Borrower shatl promptly famish to
Lender all notices of amounts to be paid under this Section. Bomower shall pry Lender the Funds for Escrow Itemns unless
Lender waives Borrower's obligation to pay the Funds for any or all Bscrow Items. Lender may waive Borrower's obligation fo
pay to Lender Funds for any or all Escrow Items 2t any time, Any such waiver may orly be In writing. In the event of such
waivet, Borrower shall pay directly, whexn and where payable, the amounts' dus for any Escrow liems for which payment of
Funds hes been waivad by Lender and, if Lendei requires, shall furnish to Lender receipts evidensing such payment within
such time period &s Lender may require. Barower's ohligation to make such payments and to provide receipts shall for all
purposes be deermed to be B covenant ¥nd zgrecmont contained in thiz Scourity Instrament, as the pluase “rovenant and
agreement” jg used in Section 9. If Borruwer iz obligated to pzy Bscrow Items directly, pursuant to a waiver, and Bormowet

* ’ o ] .
. : Form 3034 101
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nd pay such amount and
oke the waiver a5 fo any
tion, Borrower shall pay

fails to pay the amount due for an Bscrow Item, Lender may exercise its xights under Section 9 a
Borrower shall then be ohligated under Section § to repay to Lender any such amount, Lender may rev.
or all Bscrow Ttems at any time by a natice given in sccordance with Section 15 and, upon such revoca

to Lender zll Furds, and i such amouuts, that are then required under this Section 3,

Lender may, at any time, collect and hold Funds in an amount (&) sufficieat to pernit Lender to gpply the Funds at the
time specified under RESPA, and (b) not to exceed the maximum amouut & lender con reguite under RESPA. Lender shalt
estimate the amotat of Funds due on the basis of curent datz and seasonable estimates of expenditures of future Esorow Items

or otherwise in accordance with Applicable Law, .

The Funds shall be held in an institution whose deposits are fnsured by a federal agency, instrumentality, ar entity
(including Lender, if Lender is an institution whose deposits are so insured) or in any Faderal Home Loan Bank, Lender shall
apply the Fimds to pay the Escrow Henisnolater than the tirae specified under RESPA. Lender shafi not charge Borrower
heiding and applying the Funda, annually aralyzing the sscrow account, or veidfying the Bsctow ltems, unless Lender pays
Bomower inferest on the Funds and Applicable Law permits Lender to make such & charge. Unless an agreement is made in
writing or Applicable Law requires intorest fa be paid on the Funds, Lender shall not be required to puy Borrower any intersst
or earnirgs on the Funds, Borrower and Lender can ngre¢ in wiiting, however, that intereat shall be pald on the Funds. Lender
shall give to Borrgwer, without charge, an annual accornting of the Funds as requized by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shalt acconnt to Borrower for the excess
fiunds in accordance with RESPA. If there ia a shortage of Funds held in eserow, 2s defined under RESPA, Lender shall notify
Borrower s reguired by RESPA, and Borrower shall pay to Lender the amount necessery to make.up the shortage in

sccordance with RESPA, but in no more than 12 monthly payments. If there is 2 deficiency of Funds held n escrow, as defined
under RESPA, Lender shall notify Borrewer as required by RESPA, and Borrower shall pay to Lender the mount necassary to
make np the deficiency in accordence with RESPA, but in no more than 12 monthly pryments.

Upon peyment in [l of zll sums secured by this Seewity Tnstrament, Lender shall promptty refand to Borrower any

Funds beld by Lender.

4; Charges; Llens, Borrower shall pay all taxes, assessments, -charges, fines, and fmpositions atiributable to the
Property which can attain priozity over this Security Instiument, leasehold payments ot ground rents on the Propetty, if any,
and Community Association Dues, Fees, and Assesarments, if any. To the extent that these itams are Bscrow Items, Borrower

shalf pay them in the manner provided in Section 3, .
Rortower shall prompily discharge any lien which has priarity aver this Security Instrument unless Bomower: (=) agrees
but arly so Iong as Bortower

in'writing to the payment of the obligation secured by the lien in a manner acceptable to Lendet,
good feith by, or defends apainit enforcernent of fhe lien in, legel

is performing mch agreement; (b} contests fhe len in
t the enforocment of the fien whild those proceedings aro pending, but

procoedingg which in Lender’s opinion opetnfe 0 prover
" only until such proceedings are concluded; or {c) secures it
subordinating the lien to this Sectirity Instrament, If Lender determines that
can attain priority over this Scourity Instrument, Lender may give Borrower 2
date op which that notice is given, Barrower shall satisfy the lien or taks on

Section 4,
' Lendef, may Tequire Borower to pay a one-time charge for a real eglate tax varit‘sc*i;‘ﬁon and/or reporting service used by
Lender in connsction with this Loan, : '
5, Property Insurance. Borrower s
tnsured againsi loss by fire, hazerds included within the term
timited to, easthqisakes end floods, for which Lendpr requires insurance. This insarance shall be majntained in the amowits
(including deductible levels) and for the periods that Lender requires, What Lender regnires pursuznt o the preceding
scntsnces can change during the term of the Loan, The insurance catrier providing the insurance shall be chosen by Barrower
subject fo Lender's ripht to disspprove Bomower's choice, which right shall not be exercised wnreas onably. Lender may tequire
Botrower to pay, in connection with this Losn, eithar: {4} a one-timb charge for flood zone determination, ceriifieation and
tracking scrvices; or (b} a ane-time charge for fload zone determination and certification sexyices and suhsequent charges each
time remappings ot similar changes occur which reasonably might affect such deferminntion or cerlification, Borrower shalf
also be responsible for the payment of eny fees jmposed by the Federal Bmetpency Management Agency in conmection witk

om the holder of the Lien an agreement satisfactory fo Lender
any part of the Property is subject to & lien which
notics identifying the lien, Within 10 days of the
e or more of the actions se¢ forth above in fhis

hereafter erected on the Property

half keep the impravements now- existing or
but not

“exionded coverage,” and any other hezards inthuding,

the review of any flood zone determination resulting from an objection by Borrower, - S
obtain insurance coverage, at Lender’s

If Borrower fails to maintain any of the coverages described above, Lender may
under no obligation fo purchase any particular fype or amount of coverage.
but might or might not protect Bomrower, Bomower’s equity in rhe Propenty, of

option and Borrower's expense. Lender is
ght provide greater or lesser coverage than was

Thevefora, such coverage shall cover Lendes,
the contents of the Property, ageinst any risk, hezard ar lisbility and od
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‘previcuely in effect, Bomower aclmowiedges that the cost of the 1 Inguramce coverage so obfained might significantly excecd the
cost of insurance; that Borrower conld have obtained. Any smounts disbursed by Lender under this Section 5 shall becoins
additional debt of Bonower secured by this Seeurity Instrument. These amounts shall bear interest at the Note rate from the
date of disbursement and shail be payahle, with such interest, upon notice from Lender to Borrower requesting payment.

All insurance policies required by Lender snd renewals of sueh policies shall be subject to Lender’s right to disapprove
such policies, shall inclnde a standerd mortgage clause, and shall name Lender #s mortgages andior as an additional lass payee.
Lender shall have the right to hold (he policies and renews! sertificates. If Lender requires, Borrower shell promptly pive to
Lender all seceipts of puid premiums and renewel notices, If Botrower obtains any form of insurance coverage, not otherwise
required by Lender, for damage to, or destruction of, the Property, snch policy shall include a standard morigage clause znd

shall name Lender as mortgagee and/oras an additional loas payes.
In the event of loss, Borrower shafl give prompt notice to the insvrance camier and Lender, Lcnde; may make proof of

loss if not mede promptly by Borrower, Unless Lender and Borrower otherwise agree in writing, any fnsurence procseds,

whether or not thé underlying insurance was required by Lender, shall be applied to restaration or repair of the Property, if the
restoration or repair s economically feasible and Lender’s security s not lessened, During such repair and restoration perind,
Lender shall heve the right to hoid such inswancs proceeds until Lender has had an opparfanity to fnspeet such Proparty to
ensure the work has beed completed to Lender's satisfaction, provided that such imspecticn shall be undertaken promptly.
Lender may disbiirse proceeds for the repairs and restoration in e single payment or in a series of progress payments as the
work js sompleted, Unless an agreement is made in writing or Applicable Law requires interest to be paid on such insurance
prooeeds, Lender shall not be required to pay Borrower sny inferest or earnings on such proceeds. Fess for public adjusters, ot

other third parties, retained by Borrowet shall not be paid out of the insurance proceeds and shall be the sole ohfigation of

Borrower, If the restoration or repair is not econemically feasible or Lender's security would be lessened, the inswramce
proceeds shall be applied to the sums secured by this Security Instument, whether or not then due, with the excess, if any, paid
to Borower, Such insurance procseds shall be applied in the order provided for in Section 2.

If Borrowsr abandons the Property, Lender may file, negotiate and settle any sveilable insurauce claim end related
muatters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier hes offered fo setfle a
claim, then Lénder may pegotiate and settle the claim. The 30-dzy period will begin when the notice is given. Tn cither event,
or if Lender ecquires the Property under Section 22 or otherwise, Borrower hereby assigns fo Lender (a) Borrower’s xights to

‘ any ingurance proceeds in en amount mot fo exceed the amounts unpaid wnder the Note or this Securily Instrument, and

(h) any other of Borrower's rights (other than the right to any refund of uneamed premiums paid by Borrower) under all
ingatance policies covering the Propﬂrty. insofit i aiwch righis are nppiiesbls to the covetage of the Froperty, Londs muy une

the insurance proceeds either to repair or restore the Property or to pay amounts tmpaid under the Note or this Security

Instmiment, whethet or not then due.
6. Oeceupapcy. Borrower shalt ‘ocoupy, establish, and e the Property- as’ Borfower's principal tesidence within 60

days after the execution of this Sceurity Tostrument and shall continue to occupy the Property &3 Borrower’s principal residence
for et least one year after the date of ocoupancy, wnless Lender otherwise agrees in writing, which consent shall not be
nnreasonebly withheld, or unless extenuating circumstences exist which are beyond Borrower's control,

7. Preservation, Maintenance and Protection of the Property; Inspections. Bonuwer shal} not destroy, demege or
jmpair the Property, aIIow ‘the Property fo deterlorate or commit waste on the Property, Whether or nﬂt Barrower is residing in
the Property, Botrower shall maintsin the Property in order to prevent the Property from deteriozating or decreasing in velue
dug to its obondition, Unless it is determined pursuant to Section 5 [haf repeir or restoration js not econemically feasible,
Borrawer shall pmmptiy tepair the Property if damaged to avoid further deterieration or demege. If insurance or condemmation
praceeds are paid in comection with damage to, or the taking of, the Property, Borrower shail be respensible for repairing or
resioting the Property only if Lender kas released proceeds for such purposes, Lender may disburse proceeds for the repairs
and restorntion in & single payment or in & series of progress payments as the work is completed, If the insurance or

, L

condemnation progeeds ate not sufficient to repair or restore the Properiy, Borrower is not relieved of Bomower's obligation

for the completion of such repair or restoration. :
Lender or its egent may:make regsonable entries upon and inspections of the Property. If it hes reasonable cause, Lender

" may inspect the interfor of the improvements on the Property. Lender shall give Bamrower notice &t the time of or prior to such

an interior inspection specifying such reasonable canse,
8. Borrower’s Loan Application, Boriower shall be in defanlt if, during the Loan npphcatmn process, Borrower or

‘any persens or entities acting at ﬂle direcHon of Borrower or with Bomower’s knowledge ar cansent gave materially false,
misleading, or imaccurete information or stetements to Lender (or failed fo provide Leader with material irformetion) in

conaection with the Loan, Materia] repregertations inclnde, but are not limited fo, representations cn‘t‘“c*“hh Hormwer’
ozcupaucy of the Pmpezty ag Bonower s principal rcSJdcnce
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9, Protection of Lender’s Interest in the Pruperty and Rights Under this Security Instrumeni. If (a) Bosrower
fajls o perform the covenauts and egleements contained in this Security Instrarnent, (b) thets is 2 legal proceeding that might
significantly affect Lender’s interest it the Propérty andfor rights under this Secnrity Instrument {such as a proceeding in
bankruptcy, probatc, for coadernnation or forfeiture, for enforcement of a licn which may attain priority over this Secority
Instrument or to enforee laws or regulations), or (c) Borrower has abandoned the Propesty, then Lender may do and pay for
whatever is Teasohable or appropriate fo protect Lender's interest in the Property and rights uader this Seenuity Instiument,
inclrding protecting and/or Rssessing the valve of the Property, and scouring and/or repairing the Property. Lender’s actions
can include, but are not limited to: () paying any swms secured by a len which has pdority over this Security Instrument;
{b} appearing in coutt; and (c) paying reasonable attorneys’ faes to protect its interest in the Property and/or rights undes this
Security Instrument, includiug its secured position in a banktuptey proceeding. Securing the Property includes, but fs not

—_— . Iimited to, entering the Property {o malee repairs, change lacks, replace ot banrd up doers-and windows, drain water from pipes, -~ ———"—.
eliminate building or ather code violafipns or dangerous conditions, and have utilities tuned on or off. Although Lender may
take ecton under this Section 9, Lender daes not have to do o and fs not under any duty or obligation to do so. It is agreed that
Lender incurs no Lisbility for not taking any or all actions awthorized wnder this Section 9, -

Any amounts disbursed by Lender under this Section 8 shell become additional debt of Barrower secured by this Secusity
Instument. These emounts shall bear fnterest at the Note rate from the date of dishursernent and shall be pryable, w:th such
interest, upon notice from Lender to Bomawer requesting payment

If this Security Instrument is on 4 leasehold, Porrower shall comply with ali the provisions of the lease, If Bosowsr
acquires fes fitle fo the Property, the leasehoid and the fee title shall not merge unless Lender agrees to the mergey in writing.

10, Mortgege Insurance. If Lender required Mortzage Insurence as 2 condition of making the Loan, Borrower sheil
pay the premiums required to maintain the Moxrtgage Insurance in effect, If, fof any reason, the Mortgage Insutance coverage
required by Lender censes to be available from the mortgage insurer that previously provided such insurance and Borrower was
required fo make separately designatsd payments towerd the premiums for Mortgage Insurance, Botrower shell pay the
premiums required to obtain covetage substantially equivalent to the Mortgage Insurance previously in effeet, at & cost

: suhsfﬂnt:aﬂy eqnivelent (o the cost fo Bormower of the Mortgage Insurance previously in effect, from an allemate mortpage
insurer selected by Lender. If substantially equivalent Mottgage Insurance coverage is not available, Botrewer shall continge fo
pay o Lender the amount of the separstely designated payments that were due when the insnrance coverage ceased to be in
effoct, Lender will accept, use end retain these puyments as 2 non-refundeble loss reserve in lien of Mortgage Insurance. Such
loés reserve shall be non.refundeble, notwithstanding the fact thaf the Loan ie niimately paid in full, and Lender shull hot be
Tequired to pay Borrower any ingerest or earninge on such loss reserve. Lender can no longer require loas reserve payments if
Mottgage Insurance coverage (in the amount and for the period that Lender requires) provided by an insurer selected by Lender
8gain becomes availabie, is obtained, and Lender tequires separately designated pryments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was requiced to make
separately desipnated payments toward the preminms for Mortgage Insurance, Borrower shall pay the premivms required to
mainain Mortgagc Insurance in effect, or to provide a non-refundable loss teserve, until Lender’s requirement for Mortgage
Insurance ends in acoordance with any written agreement between Borrower and Lender providing far such termination or until
terminetion is required by Applicable Law. Nothing in‘this Section 10 affects Bomower's obhgahon to pay mterest at the mate

provided in the Note, - i t
Mortgage Insurance reimburses Lender (or any entity that purcheses the Note) for cerlain fosses it may inour 1f Borrower

does not repay the Loan ag agreed, Borcower is not a perly to the Mortgape Tnsurance.
Mortgage insucers evaluate their total risk on all such insurance in foree from time fo thme, and may enter into agreemsnls
with other parties that share or modify their risk, or reduce losses, These agreements are on terms and conditions that aze i
satisfactory to the mortgage insuter and the other'party (or parties) to these ngreements, These agreements may require the
mortgage irswrerto make payments using any source of funds thet the morigeps insurer may have available (which may : |
include funds obteined from Mortgage nsurance premiume), ’
As a result of these egreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other entity, or any :
affilints of any of tbe foregoing, may receive (directly ot indirectly) amounts that derive from (or might be characterized as) &
portion of Borrower's pryments for Mortgage Insurance, in exchange [or sharing or modifying the morigags insurer's ‘I‘ISk or
reducing losses, If such agreement provides that an affilinte of Lender takes a share of the insurer’s risk in exchﬂngc for a share ’
of the premiums paid to the insurer, the ammgarncnt 15 aften termed *saptive reingurance,” Further; P
(8} * Any such agreements will not affect the Amourits that Borrower hes agreed fo pay for Mortgage Insurnnce, or
any other terms of the Loan. Snch agreements wili not incresse the amount Borrower will owe for Morigage Insurance,

and they will niof entitle Borrower fo apy reftund,
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© (b} Any such sgreements will ot affect the rights Borrower has-—if any—with respect to the Mortgage
Insurance wnder the Homeowners Trotection Act of 1498 or nuy other Iaw, These rights mayinclude the right to recefve
certaln disclosares, to request and obtain cancellatian of the Mortgage Insurance, to have the Mortgage Tnsurance
terminated automatically, and/or fo receive & refund of any Mortgage Insurance preminms that were unearned at the

time of such eangellation or termination.
11. Assignment of Miscellaneous Proceeds; Forfelture, All Misceilancons Prooeeds are hereby assigned to and shail

be paid to Lender;

If the Property is damaged, such Miscellaneous Proceeds shall be applied o restoration or repair of the Property, if the
restoration or repair is economically feasible and Lender’s security is not lessened, During such repair and restoration periad,
Lender shall have the right to hold snch Miscelianeous Proceads unti] Lender hes had an ppportunity to inspest such Property
to ensure the work has been completed to Lender's satisfaction, provided that such inspection shail be undertaken promptly.

" Lender may pay for the tepairs and restoration in a single disburssment or in a series of progress payments as the work ig

completed, Unless en agreement is made in wiiting or Applicable Law requires intersst fo be pajd on such Miscellansous
Procecds, Lender shall not be required fo pay Bomower any interest or eamings on such Miscellancous Procoeds. If the
resforation or Tepair is mot economically feasible or Lender's secusity would be lessened, the Miscellaneous Proceeds shall be
applied to the suris secured by this Security Instrument, whether or not fhen due, with the excess, if eny, paid to Borrawer.
Such Miscellaneows Proceeds shall be appiicd in the order provided for in Section 2, '

In the event of 2 total taking, destmetion, or loss in value of the Property, the Miscellaneous Proceeds shall be applied to
the sums secured by this Sceurity Instrument, whether or not then due, with ths excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or logs in value of the Property in which the fair market valug of the Property
immediately before the partial taking, destruction, or ioss in value is equal to or greater then the amount of the sums seenred by
this Secwrity Instrument fmumediately before the pastial taking, destruction, or loss i value, waless Borrower and Lender
otherwise aprec in writing, the syms secared by this Security Instrument shail be reduced by the amomnt of the. Miscellaneous
Proceeds multipligd by the following fraction: (2} the total amauat of the sums seoursd immediately before the partial talcjlﬂg;
destruction; or oss in valua divided by (b) the fair market value of the Property immediately before the partial taking,

destmction, or Joss in velve. Any balance shalf be paid to Borrower, - ‘
In the event of a partial teking, destruction, or oss in value of the Property in which the fair market value of the Properly

immediately beforc the partial taking, destruction, ot loss in value is less than the amount of the sums secured hnr‘rfediately
before the partis] taking, destmction, or loss in value, unless Bomrower ind Lender otherwise agree in writing, the
Miscellaneous Proceeds shall be applied to the swms secured by this Security Instrument whether or not the sums &re

* then due. i
ower that the Opposing Party (as defined in

If the Property is abandoned byBon‘DWcr, or if, after notice by Lender to Bonr !
the next sentence) offers to make an.awerd to settle a claim for dumages, Bozrower fails to respond to Lender within 30 days

after the date the notice is given, Lender is authorizad to collect and apply the Miscellancous Proceeds either to testaration or
repair of the Properly or to the sums secured by this Secwrity Instument, whether ornot then due, "Opposing leany"' means the
tltird party that owes Borrower Miscellaneous Proceods or the party against whom Borrower has a tight of action in regard to

Miscellaneous Proceeds.

Borrawer shell be in defimilt if any action or proceeding, whether civil or criminal, is begun that, in Lender’s judgmen't.f:
conld result in forfeiture of the Propetty or other material impairment of Lender’s interest in the Property or rights under this *

Security Instrument. Borrower e ours such 2 default and, if ncceleration has oceurred, reifstate as provided in Section 19, by
causing the aetion or proceeding to be dismissed with a rling thet, in Lender's judgment, precludes forfeiture of the Propesty
or other meterial mpairment of Lender's interest in the Property or rights under this Security Instrzment, The proceeds of any
award or cleim: for, damages that are aftributable to the impairment of Lender’s interest fn the Praperly are hereby assigned and

shall be paid to Lc;de‘r. ' ) )
-All Miscellaneous Proceeds that are nat applied to restoration or repalr of the Property shall be- applied in the or.der

provided for in Saction 2, ‘

12. Borrower Not Released; Forbesrance By Lemder Not a Walver, Extension of the fime for payment or
modification of amortization of the sums secured by this Security Tnstument granted by Lender to Bowtower or amy Successor
in Interest of Borrower shall not operate o release the lability of Borrower or any Sucoessots in Interest of Bomrower. Lender
shall not be required to commence procesdings egeinst any Successor in Interest of Berrower or to rofuse to extend time for

 payment or otherwise modify amorfization of the sums secured by this Security Insrument by reason of any demand mads by

the original Borrower or any Successors in Intarest of Borrower. Any forbsarance by Lender in exercising any right or remacdy
jnelnding, without Kmitation, Lender's scceptance ‘of payments from third persons, entities or Snccessors in interest of
Rorrawer ot in amounts less than the amount then due, shali oot be a waiver of or prechude the exercise of any right or remedy.

'
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13, Jajnt and Seversl Liability; Co-signers; Successors and Assigns Bound, Borrewer covenants and ngrees-that
Barrower's obligations and lisbility shall be joint and several, However, any Bomrower wha co-signs this Security Instrament
bus does not execute the Note (a “co-signes™): (8) is co-signing this Security mstrument only to mortgage, grant and canvey the
co-signet’s intevest in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay
the sums secured by this Security Instrument; and {c) agrees that Lender and any oiler Bomower can agree fo extend,
modify, forbear o¢ make any sccommodations with regard to the ferms of this Security Instrument or the Note without the
co-gigner’s consent. :

Subjeet to the provisions of Section 18, any Successor in Tnterest of Bomower who assumes Borrawer’s obligations under
this Security Instument in wiiting, and is approved by Lendes, shall obtain all of Bormower's rights and benefits under this
Security Instrument. Borrower shall nat be released from Borrower's obligations and liability under this Security Instrument
unless Lender agrees to sach release in writing. The covenants and agresments of this Security Instrament shalf bind {except as
provided in Section 20) and-benefit the successors and assipns of Lender, ‘

14, Losn Charges. Lender may charpe Borrower fees for services performed in comection with Borsower's default, for
the purpose of protecting Lender’s interest in the Property and rights under this Soeurity Instrumest, including, but not Timited
10, attormeys® fees; property fnspection and valuation fees, In regord to any other fees, the absonce of express authority in this
Security Instrument to charge a specifi¢ fee to Borrower shall not he construed as & prohibition on the charging of such fee.
Lender may not chiaige fees that are expressly prohibited by this Security Instroment or by Applicable Law.

If the Loan i subject to 8 Jaw which sets maxinum Joan charges, and that Jaw s finally interpreted so that the interest or

otlier loan chargss collected or to be collested in connection with the Loan exceed the permitted limits, then; {a) any such Joax
charge shall be reduced by the emount nepessary 1o reduce [he charge to fhe permitted limit; and (b) any snros already coliccted
from Bormower which exceeded permitied limits will be refunded to Bomower. Lender may choose ta make this refond by
reducing the principal owed under the Note or by making & direst payment to Borrower, If & refund reduces principal, the
reduction will be teated 25 a partial prepayment without any prepayment charge (whether or not & prepagment charge Is
provided for under the Note). Borrower’s acceptance of any such refind made by direct payment to Borrower will constitute 2
waiver of any right of action Borrower might have arising out of such overcharge. o

15, Notices. All notices given by Borrower or Lender in cormection with this Security Instrument nust be in wriling.
Any notice to Bomower in connection with this Secntity Instument shall be dosmed to have been given to Borrower when
mailed by first class mail or when actually delivered to Borrower's natice adldress if sent by other mears. Notice fo any one
Borrower shall constitute notice to all Bomawers unless Applicable Law expressly requires otherwise, The notice address shall
be the Property Address unless Borrower has desigrated a substitate notice address by notice fo Lender, Borrower shall
promptly notify Lender of Bomower’s change of address, If Lender specifies & procedurs for reporting Borower's change of

address, then Rorrower shall only report A chenge of addiess through that specified procedure, There may be only one

designated notice address under this Seeunty Instrument at any one time. Any notice to Lender shall be given by delivering it
or by mailing it by first class maii to Lender's address stated herein unless Lender has desipnated another dddress by notce to
Borrower. Any natice in carnection with this Security Instroment shall zot bs decmed to have been given to Lender untl
actually recelved by Lender. If any notics required by this Secucity Instrament is zlso required under Applicabla Law, the

Applicable Law réquirement will satisfy the corresponding requircinent nnder this Security Instnument.

16. Goverriing Law; Severability; Rules of Constructign. This Security Instrument shall be governed by federal faw .

and the law of the jucisdiction in which the Property is located, All rights and obligrtions contained in this Security Instrument
aro subject to any requirements and limitetions of Applicable Law. Applcable Law might explicifly or implicitly allow the
parlies to agree by contract or it might be silent, but such sifence shall not he construed &s 2 prohibition against agreemsnt by
contact. In the event that any provision or clauss of this Security Ingtrument or the Note confiicts with Applicable Law, such
conflict shall net affect other provisions of this Security Instrument or the Note which can be given cffect without the

conflicting provision, . . : .
hall mean and includs comesponding neuter

As used in thiy Security Tustrurnent; {a) words of the masculine gender s
words or words of the feminine gender: (b) words in the singular shall mean and include the plural and vice versa; and (c) the

word “may™ gives sole discretion withaut any obligation to take any &ction. .

17. Borrower's Copy. Borrower shall be given one copy af the Note and of this Security Instrumment, _—

18. Transfer of the Property or @ Beneficial Interest in Borrower, As wed in this Section 18, “Interest in the
Praperty” means any legal or beneficial interest in the Property, Inchuding, but not )mited to, those beneficial interests
trangferred in e bond for deed, contract for deed, installment sales cottract or esorow agreoment, the nfent of which is the
transfer of title by Borrawer at a future date io a purchaser. '

If all ¢ ity part of the Propsriy or any [uterest in the Property is sold ar trems femred (or if Borrowaer is not a patural persen
and a beneficie] interest in Bomower is sold or wansferred) without Lender's prior written consent, Lender may require

Ry
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immedidte payment in full of aill sums secured by this Sectrity Instrument, However, this option shall not be exercised by
Lender if such exercise is prohibited by Applicable Law. o : _—

If Lender exercises this optien, Lender shail give Bomrower notice of dcceleration. The nolice shail provide a period of not
Iess than 30 days from the date the notice is given in accordance with Section 15 within which Borrower must pay all sums
secured by this Security Instrument, If Bortower fails to pay these sums prior to the expiration of this period, Lender may
invoke any remedies permitted by this Security Instrument without further notice ar demand on Borrower,

19, Borrower's Right to Reinstate After Aceeleration. If Berrower meets certain conditions, Borrower shall have the
right to have enforsement of this Security fnstrument discontinued at any Hme prior to the carkiest of: (a) five days before sale
of the Property pursuant to Section 22 of this Security Instrumeat; (b) such other period as Applicable Law might specify for
the termination of Borrower’s right to reinstate; or (c) entry of a judgment enforcing this Security Instrurent. Those conditions
are that Borrower: (a) pays Lender_all sums which then would be due under this Security Instrament end.the-Note as if no
sceeleration had occurred: (b} cures eny default of any other covenants or agreements; (¢) pays ail expenses incurred in
enforeing this Security Instrument, inclading, but not limited to, reasonable attorneys® fees, property ingpection and valuation
foes, and other fees incurred for the purpose of protecting Lender's interest in the Property and rights nnder this Sccurity
Instrument; and (d) takes such action as Lender mey reesonebly require to assure that Lender’s interest in the Property and
nights under this Security Instroment, and Borrower’s obligation to pay the sums secured by this Security Instrument, shall
continue unchanged unless as otherwise provided muder Applicable Law, Lender may require that Barower pay such
reinstatement sums and expenses in ome or more of the following forms, az selected by Lender () cash;
{b} maney order; {c} cetificd check, bank check, treasurer’s check or cashier’s check, provided any such check is drawx upon
an institution whose depnsits are jnsured by 8 federal agency, Instrumentality ox entity; or {d) Electronic Funds Transfer. Upon

Ieinstaternent by Borrower, this Security -Instrumenit and obligations secured hereby shall remain fully effective as if no
acceleration had ocourred. However, thisright to seinstate shall not apply in the cass of acceleration under Section 18,

20, Sale of Note; Change of Loan Servicer; Notice of Grievance, The Note or a pattial interest in the Note (together
with this Security Instnzment) can be sold one or more fimes without prior notice to Borrower. A sale might vesult in a change
in the entity (known as the “Loan Servicer™) fHat coliecty Periodlc Payments dus under the Note end this Security Instrument
and performs othér mortgage losn servicing obligations under the Nots, this Security Instrament, and Applicable Law. There
also might be one or more changes of the Loan Servicer wnrelated to & sale of the Note. If there is & chanpe of the Loan
Setvicer, Borrawer will be given written notice of the change which will state the name and wddress of the new Loan Servicer,
the address to which peyments should be made and any other information RESPA requires in cannection with a notice of
transfer of servicing. If the Note is s0ld and thereafter the Loan is serviced by a Loan Servicer other than the puschaser of the

Note, the mortgage inan servicing obligations to Borrower will remain with the Loan Scrvicer or be fransfered to a successor

Loan Servicer and are not assumed by the Note purchaser unless otherwise provided by the Note purchaser, )
Neither Borrower nor Lender may commenge, join, ot be joited fo any judicial action (as sither an individual Litigant or
the member of & class) that arises from ths ofher party’s actions pursuant to this Security Instrument or that alleges that the
other party has brgached any provision of, or any duty owed by reason of, this Security Instrument, uatil such Borrower or
Lender has notified the other party (with such notice given in compliance with the requirements of Section 15) of such alleged
breack and afforded the other party hereto a teasonable period sfter the giving of such notice to take corrective action, If
Applicable Law provides a Lime period which must slapse before certain actign cen be taken, that time peciod will be deemed

to be rensonable for purposes of this paragraph. The notice of acteleration and opportunity to cure given to Borrower pursuant

to Section 22 and the notee of acceleration given to Bormower pursuant to Section 18 shall be deemed to satisfy the notice and
opportunify to take corrective nction provisions of this Section 20,

. Hazardeus Substanees, As used in this Section 21: (a} “Hazardons Substances” ere those substances defined 28
toxic or hazardous substances, polfutents, or wastes by Environmental Law and the following substances: gasoline, kerosenc, .
other flammable or taxic petrolsum products, toxic pesticides and herbicides, volatile solvents, materials containing asbestos or

formaidelyde, and radioactive materizls; {b) “Environmental Law™ means federal laws and laws of the jurisdiction whers the
Property is located that relate to health, safety or envircnmental protegtion; (¢) “Eovironmental Cleanup” includes ey response
antion, remedial wotion, or removal sction, s deflned in Environmental Law; and (d) an “Environmental Condition™ means a

condltion that can cause, contribufe to, or otherwise tripger an Environmental Cleanup. .
Bortower shall not cause or permnit the presence, use, disposal, storage, or release of any Hazardous Substences, or

threaten to relesse any Hazardous Substances, on of in the Property, Borrower shall not do, nor allow anyonc.else to do,

anything affecting the Properly (&) that js in violation of sny Environmental Law, (b) which creates en Environmental
Condition, or (c) which, due io the presence, use, or release of 4 Hazardous Substauce, creates a condition that adversely
affests the value of the Property, The preceding two seatences shall not epply fo the presence, nse, or storage on the Property of
small guantities of Hazardous Substances {hat are generally recognized to be appropriate to normal residentia] wses and to
maintenanee of the Property {inchuding, but not limited to, hazardeus substences in consumer products).

ILLINOIS—Single. Fami ly———Fnunin Mre/Freddie Mae UNIFORM INSTRUMENT )
! GREATLAND W
ITEM 4876L9 {0011} {Page 9 of ] pages) To Crde-Cell; 1-mmsan:rm: 616-791-1131
E
Al178

SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM

Form 3014 151

et Vst p e AT i,

CAki e e e ey oy

AT i bt o



123038 o L

0242007564 .

other action by

Borower shall promptly give Lender written notice of {a) any investigation, claim, dernand, lawsait or
" Environmental

any governments! or regulatory agency or private party involving the Property and any Hazardeus Substauce or
Law of wlich Bomrower has actual knowledge, (b} any Environmental Condition, including but not limited to, any spilling,
leaking, discharge, release or thieet of refease of any Hazardous Substance, and (¢} any condition ceusad by the prescrce, 1se
or release of 2 Hazardous Substance which adversely affects the valuz of the Property. If Borrower lsams, or is nofified by any
governmenta} or fegulatory authority, or any private party, that any retnoval o other remediation of any Hazardous Substance
affecting the Prdperty is necessary, Borrower shall promptly take.all necessary remedial mctions in accordance with
Bavitonmental Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS., Bomrower and Lender furiher covenant and agree as follows:

22, Acceleration; Remedies, Lender. shall give notice to Borrower prior to aceeleration followlng Barrower’s ]

breach of any covenant or agreement in this Security Instrument (but not prior fo acceleration nnder Section 18 unfess
Applicable Law provides otherwise). The notice shall specify: (a) the defanlt; (b the vetion required fo cure the default
(c} a date, not less thon 30 days from the date th notice 15 given to Borrower, by which the defanit must be cured; and
{d} Hiat failure to cure the defaull en or befors the date specified in the nofice may restlt in acceleration of the sums
secured by thix Security Ingtrument, foreclosure by judicial proceeding and sale of the Property, The notice shall
further inform Borrower of the pipht to reinstate after aceeleration and the right to assert in the foreclosure proceeding
the nop-existence of a defauli or any other defense of Borrower to acceleratlon and loreclosure, If the defnult is not

cured on or before the date specified in the notice, Lender at its option may require immediate payment in full of ol
this Security Instrument by

sums secured by thls Security Instrument witheut further demand znd may foreclose
judicial proceeding. Lender shall be entitled to collect all expenses ncurred in pursuing the remedies, provided in this
Section 22, including, but not lmited to, reasonnble ttorneys’ fees and costs of title evidence,

23. Release, Upon peyment of- alt sums secured by this Security Instument, Lender shall release this Secuzity
Instrument, Borcower shall pay any recordation costs. Lender may charge Borrower a fee for releasing this Security Instnument,
 but only if the fee is paid to a third party for services rendered and the charping of the fee is permitted under Applicahle Law, -,

24, Watver of Homestend, In zccordance with Illinois law, the Borrower hereby releases and waives all rights ander
and by virtue of the Jilinois homestead exeraption laws,

25, Plucement of Collateral Protection Insurance, Unless Borrower provides Lender with evidence of the insurance
coverage requited by Bomower’s agreerent with Lender, Lender may purchase insurance at Borrower’s expenss fo profect
T ender's interests in Borrawer's collatersl, This insurance mey, hut need not, prolect Borrower's interests. The coverage t]?at .

" Lender parchases may not pay any clafm thet Borrower makes of any claim that & mede egainst Botrower in cogniection with
the collateral, Borower may later cancel any insirance purehased by Lender, hut only afler providing Lender with evidence
that Barrawer has obtained insnrance as required by Borrower's znd Lender’s agrecment. If Lender purchases insurance for the

collateral, Borrower will he responsible for the costs of that insurance, including intercst and soy other charges Lender may
until the effective date of the cencellation or expimtion of the

1 outstanding balance or ohligation, The cosls of the
WL
Wb

i

impose in connggticn with the placement of the insurance,
insurance, The costs of the insurance may be added to Borrower’s tota
insurance may he more then the cost of insurance Horrowex may be uble fo obtain on i o

L3

L Faym 3034 i
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" BY SYGNING BELOW, Rorower aceepts and ugwés Lo the erms amd covenasts contained. in pages 1 through 1 of this

Security Instrument and In any Rider sxecuted by Borrower and rc-curtiétl withi i1

’?%‘"ﬁi-;m;g (.ﬁ\'{:) . ’ (Seal) j&\w\y ™. -<UL "77 A.,WLA_H_, é‘&k} s I;'géfual.q L

ANTRES cOBL” Tiomower  AMY 3 RULE BY ANDRES COBO AS ATTORNEYIN- gomawer
FACT
e ..HJ—\" './HD C OG() \E\l — (Sealy - - {Seal} - ————— -
ALU? JORDAN | ", Homomwer ~Darrower
(Seal) e (Serly
-Bomrower - -Horrower
Wiiness: I*leﬂ“ Witness: -
-
!
. {
{
.“.: i’
State of [linais *
County of LAKE
Thm msnwn‘ent was ach]ow{edged before ms on November 20, 2006 {date) by
E ANDRES COBO und AMY M RULE AND ALDQ JORDAN
% - ) %namc{s] of person{s]}.
i\{\ h}‘\lﬁﬂ ﬁ\ A~ . | :
) ) v Notery Public | i

’ . E T ORFICIAL REALY t . ;
. L MAILBEL TORRES : . ’

Houry Pubiic, Suly of Mkacla
My Commictom llrplm DMlﬂﬂiD

kN
*
ILLNOIS—Ymgle Family—Fannie hne/Freddie pac UNIFORM NS TRUMENT . . Form 3014 (701 : ' i
GREATLRHND % -, . . '
- To Ok Gl |mmar_l._,ﬁralm m .
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1-4 FAMILY RIDER

024200’{564 {Assignment of Renis)

THIS 3-4 FAMILY RIDER is nmde this  20th day of Nevambat, 2006 .
and is incorporated into and shall be deemed o smend and supplement the Mortgage, Deed of Trust, or

Security Deed {the “Security Instrument”) of the same date given by the nndersigned (the “Bomower”} to

secure Borrower's Note to e

T S ' ' WAUKEGAN SAVINGS AND LOAN, SB

{the "Lender™) of the same date and covering the Property described in-the Security Instrurnent and locsted at:

625 5. 12 AVE, MAYWOOD, ILLINOIS, 60153

[I’lnpcn}' Address]

1-4 FAMILY COVENANTS. In addition fo the covenants and agreements made in the Sccurl‘y
. Instrument, Borrower and Lender further covenant and agree aa follows: .

A. ADDITIONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. In
addition to the Property deseribed in Seourity Mnstrument, the following items now or herenfier
attached fo the Property fo the extent-they are fixtares are added to the Properly description, and
shafl also constitufc the Property covered by the Securfiy Instment: building materials,

. appliances and gonds of every nature whatsosver mow ar herenfter located in, on, or nsed, or
infended fo be used in connoction with the Property, inclading, but not limited o, those for the
purposes of supplying or distdbuting heating, cooling, electricity, gas, water, air and light, fim
prevention and extinguishing upparatus, security and access contro] spparatus, plumbing, bath
‘tubs, water hesters, ‘water closers, sinks, ranges, stoves, refrigerators, dishwashers, disposals,
washers, dryers, awnings, stoom windows, storrn doors, screens, blinds, shades, curtains and
curtain rods, aftached mmirors, cabinets, paneling snd affached floor coverings, all of which,
including replacernents and additions thereto, shell be deerned to be and remain a part of the
Property covered by the Security Instrument All of the forsgoing tegether with the Property
described tn the Secutity Instmument {or the leasehold estate if the Security Instrument s on a
Jeasehold) are referred to in this 1-4 Family Rider and the Security Instmment ag the “Property.”

B. USE OF PROYPERTY; COMPLIANCE, WITH LAW, Boower shall nof seek, agree
to or make a change in the use of the Property or- its zoming classification, unless Lender has
sgreed in writing to the change, Barrower shall comply with all Jaws, ordinances, regulations end
requiremenis of any gavernmental body epplicable to the Property.

€, SUBORDINATE LIENS. Excopt as permitied by federel law, Bomrower shall not affow
sty lien inferior to the Security Instrutnent to be perfected against the Pmpcrly without Lender’s
pnur written permission. .

"D, RENT LOSS INSURANCE. Borrower shall maintain insoramee agamst tent Joss in
addltmn to the other hazards for which insurance i required by Section 5, ;

E, “BORROWER'S RIGHT TQ REINSTATE” DELETED, Section 19 iz deleted,

F. BORROWER’S OCCUPANCY. Unless Lender and Borrower otherwise sgree in
writing, Section 6 concerning Borrower's oceupancy of the Property is delsted.

G, ASSIGNMENT OF LEASES. Upon Lender's requesi afier defanlt, Borrower shall
assipn to Lender ail leases of the Property and all security deposits made in connection with leases

‘AUL‘I‘IST.;\’I‘_E 14 PAMILY KIDER--Fanuie MaeFreddie Mae UNIFORM INSTRUMENT Forn: 3170 1401
GreriDogs =

. ITEM 1780L1 8411} {Page I of 3 pnges) To Ordsr Call; 1-B00-968-5775
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of the Property, Upon the assighment, Lender shall have the right to modify, extend or terminate
the existing leases and to execute now leases, in Lender's sofe discrefion. As used in this
paragraph G, the word “lease” shall mean “sublease™ if the Security Instrument is on a fensehold.

H. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION. Borrower absalutely and uncanditionally assigns and transfers to Lender all the
rents and revenues (“Rents") of the Property, regardless of to whom the Rents of the Praperty are
payable, Borrower zuthorizes Lender or Lender's agents to collsct the Rents, end agrees that each

__ tenant of the Property shill pay the Rents to Lender or Lender’s ageats, However, Borrower shall
receive the Rents unti] (i) Lender has given Borrower nolice of defanit pursuant to Section 22 of
the Security Instument and (i) Lender has given notice to the tenant(s) that the Rents are to be
prid to Lendet or Lender’s agent. This assigrment of Rents constitutes an absolute assighment and
not an assipnment for additional secwrity only, ’

If Lender gives notics of default to Borrower: (7) all Rents received by Borrower shall be
held by Borrawer #s trustee far the benefit of Lender only, to be applied to the sums secured by
the Security Instrument; (if) Lender shall be entitled to coliset and receive all of the Renfs of the
FProperty; (i} Borrower agrees that each tenant of the Praperty shall pay alt Rents due and unpaid
to Lender or Lender’s agenis upon Lender’s written demand fo the tenant; (iv) unless applicable
law provides otherwise, alf Rents collected by Lender or Lender’s agents shall be applied first o
the costs of taking control of and managlng the Property and collecting the Rents, inclnding, but
not. limited ta, atomey’s fees, receiver's fees, premiums on receiver's bonds, repeir and
maintenAnce costs, instrance pramiums, toxes, nesessments aud other churges on the Property, and
thien 1o the sums secured by the Security nstrutnent; (v) Lender, Lender’s ngetits or any judicially
appointed rocefver shafl be lable to sccaunt for only those Rents actunily received; snd
(v} Lender shall be entitled to have a receiver appointed to teke possession of end manage the
Propeity and vollect the Kents and profits derived from the Property without any showing as fo the
inadequacy of the Praperty as scourity. .

If the Rents of the Property are not sufficient to cover the costs of taking cantraf of and
managing the Property and of collecting the Renty any fimds expended by Lendsr for such
purposes shall become indebledness of Borrower to Lender secured by the Security Instrument
puriuant to Section 9, - :

Bomower represents aud werrants that Borrower hos not executed any prior assignment of
the Rents and has not performed, and will nat perform, aoy act that wonld prevent Lender from
exercising ifs rights under this paragraph. o

Lender, or Lender’s agents or a judicially appointed recefver, shall not be required to enter
upott, take ¢ontrof of or maintain the Property bufore or after giving notice of default fo Borower.

Lendez, o Lender's agents or g judicially eppointed resetver, may do so at any tirne

- However,
ve sy default or invalidate

when # default ocouss, Any spplication of Rents shall not cure or wai
any.other right or remedy of Lender. This essigument of Rents of the Property sball terminate
when all the suma secured by the Security Insirument are paid in full,

"1 CROSS-DEFAULT PROVISION, Burrower's default or breach under amy mote or
agreement in which Lender has an interest shall be a breach under the Security Tnstrument and

Lender may invoke any of the romedics permitted by the Security Instrument.

s,

MULTISTATE 14 FAMILY RINER~- Fronle MaeFraddic Mac U_N[FDRM INSTRUMENT erm 3170 1701
) - GrealDocz ™
To Drder Call |-800-268.5775
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BY SIGNING BELOW, Barower accepts and agrees to the terms md covenanls comtained in pages

| through 3 of this -4 Family Rider,

‘ ‘ <7 t‘u b int -

s L - ) o "j ] ae ks ;(.r _:‘:L:‘_,.‘ e, X )( L
A»\CL-W--\_, Ct:,\.z-r.‘ {Seal) H“I}' i \ haly \"’7 A e > G {Seaf}
ANDRES GOBO Bamower  AMY M RULE BY ANDRES COBQ ~ -Bomwer

a8 ATTORNEY-IN-FACY

{Sezl)

b

ALDD ' JORDAN | -Bomouer

{Seal)

~Barmoveer

{8 aai-)

~Bortower

AMULTISTATE {-4 FAMILY RIDER—Tanpie ¥se/Fradile Mec UNTFORM INSTRUMENT

{TEN 178003 0411) . {Page 3 of 3 pogey)
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POWER OF ATTORNEY Doc#: 0834101348 Fee: §26,00
Eugene *Gena* Moore AHSP Fee:310.00

Malil to: Cook Qounty Recorder of Desds

Waukagan Savings and Loan SB Date: 12/07/2006 01:12 PM Pg; 1 of }

1324 Golf Road .

P.0. Box 19

Waukegan, iL 800750019
Prepared by: Waukegan Savings and Loan SB

1 Amy M Rule, marrled o Andres Cobo, of the clty of Maywood, County of Cook, State
of fiinois, heteby appoint Andres Cobo, of clty of Maywood, County of Cook, State of {linols,

as my attomey In fact to act in my capacity to sign any documents necessary, Inciuding note, -

morgage and pther documenis requirad by Walkegan Savings and Loan, 5B lls successars
andfor assigns, and Incliding a waiver of homestead, to complete the refinance of the property in
the amoun! of $227,500.00 jocaled at 625 $ 12 Ave, Maywood, IL 60153 and legally described

ag foliows:

LOT 624 IN MADISON STREET ADDITION, A SUBDIVISION OF PART OF SEGTION 10,
TOWNSHIP 39 NORTH, RAGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK

COUNTY, ILLINOIS. :

Tory 15)0-U2S- ol3
Giving and granting unto my sald attorney full power and authorlty to do and perform all and
every acl and thing whatsoever, retulslie and necessery {o be done In and sbout the premises,
as fully, o all inlant and purposas, as | might or colld do if personally present at the doing thereof
with fuil power of substiution end revoeation, hereby ralifying and eonfirming all that my sald
attomey shall lawfully do or cause 10 be done by virtue hereof, This Power of Atorney shall not
terminale or be affected by the disability or incapacity of tha principal,

N TESTIMONY WHEREOF, | have hareunto sel my hand and seal this t% day of

Mes vava ¥E9008, ‘ . '
. L ATy M Rdle -
STATE OF ILLINOIS ) -

] )88 .

COUNTY OF COOK } '

/’/ The fgjoregng]g / insfr ment m:; acknuw}édged before me on

e 15/ 200 , by Amy M Rule, ;

" - Date * o / ' :

o / |
Cﬁﬁzﬁﬁi
Notary Public

Y OFFICIAL SEAL

RALVLIAE 8
LG - STATE

Nt?ﬂ?\ggmgsmﬂ EXPlRES:OBI?.DJ
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November 20, 2006 Waukegan : iliinois
{Dute] - [City) [Slaie]
625 5. 12 Ave, Maywood, Hlinois, 60153
{Properfy Address}
1. BORROWER’S PROMISE TO PAY
{thiz amount js called

Tn return for a loan that  have received, I promise to pay U.8. § 227,500.00

“Princibz;l" , plus interest, to the order of the Lender. The Lender is
WAUKEGAN SAVINGS AND LQAN, §B

1 will make al} payments under this Note in the form of cash, check or money order.
1 understend that the Lender may transfer this Note, The Lender or anyone who takes this Naote by transfer and who is

entitled to receive paymemts under this Note fs cafled the "Note Holder.” -

2. INTEREST - .
Interest will be charged on unpaid principal until the fulf amount of Principal has been paid. ] will pay interest af » yearly

rate of 6.250 %, : : :
The interest rate required by this Section 2 is the rate T will pay both before and after any default described in Seetion

6(B) of this Note, ‘ :

3. PAYMENTS

{A) Time and Place of Payments
I will pry principal and interest by making o payment every month,
I will tuake my monthiy payment on'the 45t day of each month beginning on January 1, 2007

f will make these payments every month util I have paid 2ll of the principal and interest end any other charges described
1 bo applied as of its scheduled due date and will be applicd

“below (hat I may owe under this Note. Each monthly payment wil
to interest before Principal, If; on Dacermber 1, 2036 I still owe amownts under this Note, I will pay those
amounts in full on that date, which is celled the “Maturity Date.”
1 wil! make my monthly payments at '
PO, Bax 19 1324 Golf Road
; Waukegan, IL, 600790015 .

v ' or at & different plecd if required by the Note Holder,
(B) Amount of Monthiy Payments ) .

My monthly payment will be in the amount of U.3

.3 1,400.76 B

4, BORROWER'S RIGHT T'O PREPAY , o

1 have the Tight to make payments of Principzl at any time before they are due, A payment of Principel only is known as
2 “Prepayment,” When I make & Prepeyment, I will tell the Note Holder in Writing that T am doing so. ] may not designate 8
peyment as a Prepayment if I have not made all the monthly paymerts due under the Note,

I may make a fu]l Prepayment or partial Prepayments without paying & Prepayment charge. The Note Halder will use my
Prepayments tn redice the amount of Principal that I ows under this Note, However, the Note Holder may apply my
Prepayment to the accrued and unpaid interest on the Prepaymen! amount, befors applying my Prepayment ta reduce the
Frincipal amount of the Note, If I make a partin
monthly payment unless the Note Holder agrees in writing to those changes.

MULTISTATE FIXED RATE NOTE~Single Fomily—Fannie Mae/Freddie Meg UNIFORM INSTRUMENT . Form 3200 1/01
. ’ : P - . BraalDocu™
fTEM {B46L1 {032} {Puge [ of 3 pages). : To Ougor Call: 1-800-988-5775

A185

SUBMITTED - 948252 - Stephen Daday - 4/25/2018 5:29 PM

{ Prepayment, there will be no chenges in the dne date or in the amount of iy

[



123038

(242007364

" 5. LOAN CHARGES -
If a law, which applies to this Joan and. which sets maximum loen charges, is finally intepreted so that the intevest or

othex loan charges collected or to be collested in connection with this ioan exceed the permitted limits, then: (2) any such
foan charge shall be reduced by the amownt necessary to reduce the charge to the permitied limit; and (b) any sums already
collected from me which exceeded permitted Jimits will be refunded to me. The Note Flolder may chocse to make this refund
by reducing the Principal 1 owe wnder this Note cr by meking & direct poyment to me, If o refund reduces Principsl, the

seduetion will be treated as = partial Prapayment,

6. BORROWER'SFAILURE TO PAY ASREQUIRED o
{A) Late Charge for Overdue Payments

If the Note Holder hes not received the full amount of any monthly payment by the end of Fifteen calendar

days after the date it is due, T will pay a late charge to the Note Holder, The amount of the charge wil be 5,000 %

of my overdue payment of principal and interest, I will puy this late charge prompily but only once on each late payment,

(BY Defanit
If I do not pay the fall amoumt of ea

{C) Notice of Default ‘
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount bya

certain date, the Note Holder may tequire me to pay immediately the full amount of Principal which has pot been paid and ull
the interest that ] owe on that amount, That date must be at Jeast 30 days riter the date on which the nofice is maled to me or

delivered by other'means.

(D} No Walver By Note Holder ‘
Even if, f 2 time when I am in default, the Note Holder does not require me to pay immediately in full as deseribed

above, the Note Holder will stil have the right to do so if I am in defavlt at a Tater time.

(E) Payment of Note Holder’s Costs and Expenses '
1f the Note Holder has required me to pay inmediately in fisll 25 desczibed sbove, the Note Holder will have the right to )

be paid back by me for all of s costs and expenses in enforcing this Noto to the extent not prohibited by applicable law.
Those expenses include, for example, reasonable attomeys® fees,

ch monthfy payment on the date it is due, I will be in default.

7. GIVING OF NOTICES .
Unless epplicable Jaw requires a different method, amy notice fhat must be piven to me under this Note will be given by .

delivering it or by matling it by first class mail fo e a! the Property Address above o eta different-address if I give the Note

Holder a notice of my different address. . . _ ;
Any notice that mnst be given to the Note Holder under this Note will be given by delivering it or by mailing it by fsi :

class mail to the Note Holder at the address stated in Section 3{A) abave or at & different address if Tam given a notice of that
different address. A : A

i ¢
8, - OBLIGATIONS OF PERSONS UNDER THIS NOTE : .

1f more than one person sigas this Note, each person fs flly and personally obligated to keep all of the promises made in
this Note, including the promise fo pay the full emount owed. Any person who is a guarantor, surety or endorset of this Note
is also obligated fo do these thinge, Any person who takes over these obligations, inchuding the obligations of & guarantor,
surety ar endarser of this Note, is also obligated to kecp all of the promises made in this Note, The Note Holder rmay coforce
its rights under this Note against each person individually or against alf of us together. This means that any one of us may be-

' required to pay all of the amounts owed under this Note,

5, WAIVERS _ f . o 2 .
T end any ather person who hes obligations under this Note waive the rights of Presentment and Notice of Dishonor.
“Presenttnent” meats the right to require the Note Holder to demend payment of amourts due. "Notice of Dishonor” means

the xight to raquire the Note Folder to give notice fo other petsons that smounts dus have not been paid,

10, UN{FORM SECURED NOTE _
This Mats i 2 uniform mefrument with Fmited varialions in some jurisdictions, In nddition to the pretections gives to the

Note Holder under this Note, n Mortgage, Deed of Trust, or Security Deed {the “Secyrity Instrument”), dated the same date
as this Note, protects the Noto Holder from possible Josses which might result #7 do not keep the promises which I make in

MULTISTATE FIXED RATE NOTE—Single Family—Fanule Mag/Freddie Mae UNIFORM INSTRUMENT Form 3200 /01
' : . ‘ GraalDacs ™ - -
 (Pagel of 3 pges) ‘To Order Cali} 4-860-888-5775 <
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BY SIGNING BELOW, Burzower acceprs and agrees to ie terms and covepents contained in pages
1 through 3 of this 1-4 Family Rider.
' o by 1 e

r . 4 . _ L .
A\'\Cﬂ{ru\ . (4:{ \-_,.f.-\ (SBBD .,l'\-yu\\‘r f’»(t lhll...l{-t L’/ -J'\\. O -‘—‘\ [ \—k /(SBB.[)
ANDRES GOBO -Horower  aMY M RULE BY ANDRES COBO ~ -Benower
AS AT'IDRNEY—IN—EAGY

(Seal) (Scai)
~Bonower -Borawer
(Seal} . {Seal}

~Homower . -Boprower

Form 3170 1403
GrealDecy™ -

MULTISTATE 1-4 FAMILY RIDER—TFanrie Hea/Freddie Mac UNIFORM INSTRUMENt
- To Odes Call; 1-880-96B-5776
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