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ORDER
q1 Held: Where the jury instructions lacked clear guidance to properly instruct the jury on
second degree murder, a new trial is required despite the defendant’s failure to
object to the incomplete second degree murder instruction when it was tendered at

the jury instruction conference. Thus, we reverse the defendant’s conviction for
first degree murder and remand for a new trial.

92  Following a jury trial, the defendant was convicted of first degree murder. The jury also
specially found the defendant to have personally discharged a firearm that proximately caused a
death. Thereafter, the circuit court of Jackson County sentenced the defendant to 45 years in the
Ilinois Department of Corrections for the first degree murder conviction plus a 35-year term for
the enhancement, to be served consecutively. The defendant appeals, arguing that (1) plain error

occurred, and he received ineffective assistance of counsel, because the jury was not properly



instructed regarding second degree murder; (2) plain error occurred, and he received ineffective
assistance of counsel, because the jury was not instructed on self-defense, accomplice witness
testimony, impeachment of a witness by a prior conviction, and the definition of preponderance of
the evidence; (3) the trial court erred in failing to directly answer the jury’s question during
deliberations; (4) the State failed to prove that the defendant was accountable for his codefendant
shooting the victim; (5) the defendant’s actions were not the proximate cause of the victim’s death,;
(6) plain error occurred when highly prejudicial evidence was admitted at trial concerning the
defendant’s arrest; and (7) there were additional errors that occurred during the trial that deprived
the defendant of a fair trial or otherwise warranted reversal. For the reasons that follow, we reverse
the defendant’s first degree murder conviction and remand for a new trial.

13 I. BACKGROUND

4 On November 14, 2019, a grand jury indicted the defendant on two counts of first degree
murder (720 ILCS 5/9-1(a)(1), (a)(2) (West 2018)). The indictment alleged that the defendant,
acting together and in concert with Tyren Johnson, shot and killed Keon Cooper. The State’s theory
of the case was that the defendant shot Cooper while Cooper was walking away and continued
shooting until Cooper was on the ground, and then, when Cooper was on the ground, Johnson shot
Cooper in the head. However, the defense’s theory was that the defendant was acting
independently of Johnson and in self-defense. Johnson was tried separately from the defendant.
q5 On December 6, 2022, the defendant’s jury trial commenced, and the following evidence
was presented. David Kemp, a police lieutenant with the City of Carbondale Police Department,
testified that at 1:22 a.m. on November 3, he was standing on the sidewalk outside of the Dream
nightclub in Carbondale when he heard shots being fired. He believed the shots came from a

parking area to the east of the nightclub, so he walked toward that direction. The parking lot was



behind Hangar 9 bar, which was located on South Illinois Avenue. When he arrived at the parking
lot, he noticed that it was chaotic, as people were screaming for help and vehicles were leaving the
area. He then observed Cooper, who was unconscious and bleeding, lying on the ground, and
several people trying to administer aid. After assisting with securing the scene, Lieutenant Kemp
went to the police station and reviewed the videos from two of the city’s surveillance cameras.
These cameras showed the parking lot at the time that Cooper was killed. Lieutenant Kemp noted
that around the time of the shooting, the cameras captured a group of individuals standing next to
a vehicle. He explained that it looked like there was some sort of disturbance, and an individual
raised an arm toward Cooper.

q6 On cross-examination, Lieutenant Kemp acknowledged that, in the surveillance video, the
individual wearing a white hoodie (Thomas Evans) was having a face-to-face confrontation with
Cooper. Lieutenant Kemp estimated that Evans was approximately one or two feet from Cooper.
Lieutenant Kemp noted that the video showed Cooper walking away when the individual closest
to him (the defendant) extended an arm in Cooper’s direction and then showed a muzzle flash,
which looked like a gunshot. Lieutenant Kemp could not see which part of Cooper’s body was
shot at by the defendant.

|7 Courtney Sanchez testified that on November 2, 2019, she went to Dream nightclub with
Nakia Reliford, who was a friend of a friend. Sanchez and Reliford were each meeting their
individual friend groups, so they were not together the entire night. Reliford met Thomas Evans at
the club, Reliford and Evans spent most of the night together, and Reliford was laughing and
dancing on Evans. At the time, Sanchez did not know Evans’s name, but she stated that Evans was
wearing a white hoodie and that Reliford and Evans had a child together. There were also two

other men with Reliford and Evans that night, one was wearing a black sweatsuit and the other



was wearing a black, gray, and white sweatsuit. The man in the black sweatsuit was later identified
as Johnson, and the man in the black, gray, and white sweatsuit was later identified as the
defendant. Sanchez had never met the two men before, and she did not see them talking with
Cooper while they were all inside the club.

q8 At some point that evening, Sanchez observed Cooper talking with Reliford, and Cooper
appeared upset. Sanchez stated that Cooper and Reliford had been sleeping together. At around 1
a.m., Reliford and Sanchez decided to leave the club and began to exit through the back door.
However, they were stopped when Cooper grabbed Reliford’s arm and began talking to her.
Sanchez could not hear what Cooper was saying, but he did not appear upset or aggressive.
Although Sanchez did not know Cooper and had only met him that night, he did not seem like
someone to be afraid of. Reliford and Sanchez then exited the club, and Sanchez took Reliford’s
car keys because Sanchez was ready to leave, but Reliford was still talking to people. Reliford was
not with Cooper at this time. Sanchez then left Reliford outside the club while she walked by
herself to get Reliford’s vehicle. When Sanchez returned to the parking lot behind the club, she
noticed that Reliford was talking with Evans, Cooper, and the two men who were with Evans. She
approached them and noted that they were having a regular conversation; they were not fighting,
they were not being aggressive, and there were no raised voices. Evans told Cooper to have a
conversation with Reliford at another time because Reliford was currently with him. Sanchez did
not observe Evans’s friends talking to Cooper, explaining that the friends were “just there.”

19 Sanchez then walked behind the group to get to Reliford, so that she could hand Reliford
the car keys. As Sanchez was handing Reliford the keys, Sanchez heard a gunshot. Sanchez did
not see the first shot, but when she heard it, she was in the process of turning around, and she saw

the guy in the black, gray, and white sweatsuit (later identified as the defendant) shooting Cooper.



After the first shot, Cooper attempted to get away, but Sanchez continued to hear gunshots as she
was running away. As Sanchez and Reliford were running across the parking lot, Sanchez looked
back and saw the man in black (later identified as Johnson) shooting Cooper. Sanchez was
surprised by the gunshot because she did not hear anything that would indicate something was
about to happen. She specifically noted that there “was nothing to hear because [Cooper] was
walking off,” and before Cooper walked away, he was not arguing with anyone or being
aggressive.

10 The State then played a video from one of the city’s surveillance cameras in that area,
which showed the incident. While the video played, Sanchez identified the various individuals
who were involved. Sanchez noted that during the incident, Cooper was holding a glass beer bottle
and a cigarette. After the shooting, Sanchez went to Cooper and stayed with him until the police
and the ambulance arrived. When police arrived, she told them what had happened. At around 3:30
a.m. or 4 a.m., the police interviewed her about the incident.

11 On cross-examination, Sanchez acknowledged that during her police interview, she told
police that she observed a man in black shooting Cooper, but she did not see the beginning of the
incident because it happened so quickly, there was smoke, and she was focused on Reliford.
However, she explained that as she was running away, she turned and looked back and saw the
man wearing the black and gray jumpsuit shooting Cooper “on the side,” and the man in black
shooting Cooper as Cooper was leaning on the parking meter pole. Sanchez also acknowledged
that during her police interview, she said that as she and Reliford were leaving the club, Cooper
grabbed Reliford’s arm, and he appeared “pissed off.” However, Sanchez explained that Cooper’s
conversation with Reliford was calm to the point that Sanchez could not hear what they were

saying.



12 Onredirect examination, Sanchez explained that she did not see the first three or four shots
because she was running, but she saw smoke. However, she saw the man in black shoot Cooper,
and she noted that the man in black and gray also shot Cooper. She clarified that Cooper was not
aggressive, but he was bothered and upset that night. She noted that while they were standing in
the parking lot, Cooper was not loud, and he did not raise his hands to anyone.

13 Evans testified that he went to Dream nightclub with his two friends, the defendant and
Johnson. He drove a black Kia that he had borrowed. The entire time that they were inside the
club, they stayed together in the same area, and they did not have any interaction with Cooper.
Evans did not see Cooper inside the club that night, and before the interaction in the parking lot,
he had not met Cooper. He explained that he and Reliford would meet up when he came to
Carbondale, but they were not in a relationship. He had not planned on meeting her at the club. He
characterized the night at the club as “cool,” noting that they were just “chillin’,” and denying that
he and his friends had any issues with anyone there. They stayed until closing and then they exited
through the club’s back door and walked toward the Kia.

14 At the vehicle, Evans had a conversation with Reliford where she was telling him that he
was the father of her child, but he was denying her claim. The defendant and Johnson were also
present for this conversation. During the conversation, Cooper approached them and began talking
to Reliford. Cooper had a cup in his hands. Reliford and Cooper were going back and forth, and
Reliford was telling Cooper that he was being disrespectful and that she would talk to him when
she finished talking with Evans. Eventually, Evans told Cooper to “move around, come back, and
talk to her” when she was finished talking with him. Cooper then said, “All right,” and walked

away. Evans noted that he and Cooper were not aggressive toward each other, their interaction was



not heated, and he never felt threatened by Cooper. The defendant never spoke to Cooper. As
Cooper was walking away, Evans heard gunshots. He then ran to his vehicle and got inside.

15 On cross-examination, Evans acknowledged that at some point when Cooper was talking
to Reliford outside, Evans grabbed Reliford away from Cooper. Defense counsel played the video
footage of that interaction, which showed Evans grabbing Reliford and pointing his finger at
Cooper. Evans noted that he told Cooper to leave multiple times before Cooper actually walked
away. However, Evans noted that Cooper was not aggressive during their interaction. Evans did
not see who had shot Cooper that night. Evans left the scene with the defendant and Johnson, and
while in the vehicle, the defendant called Johnson a “f*** idiot.”

16 Reliford testified that she went to Dream nightclub with Sanchez, who was a close friend.
She did not plan on meeting Evans there, but he approached her at the club, and they hung out in
the VIP section. They discussed their child, as they had not seen each other since before she gave
birth. Evans had two friends with him, and she had not met them before. Reliford explained that
she had met Cooper about one month before the incident and that he was a friend. When she
initially spoke to Cooper, their interaction was normal, but his demeanor changed after he saw her
sitting on Evans’s lap. Reliford and Sanchez stayed at the club until almost closing time, and then
they exited through the back door. As she was exiting the club, Cooper grabbed her arm and told
her to “find someone else’s son to play with.” She believed that Cooper was jealous, but he did
not do anything that she perceived as violent, and she did not feel unsafe around him. She noted
that Cooper did not hurt her when he grabbed her arm, as he was only trying to get her attention.
17 After Reliford and Sanchez exited the club, Reliford wanted to continue socializing, so
Sanchez went to get the vehicle. Reliford and Evans were standing in front of Evans’s vehicle and

having a conversation about him meeting their son while his two friends stood nearby. Cooper



approached the group and told her that he needed to talk with her, but she told him that she would
talk with him later. Cooper continued to insist that he needed to speak with her immediately. Once
she told Cooper that she was speaking with Evans about their child, his demeanor changed, and he
became calm. She again told Cooper that she would speak with him after she had finished talking
with Evans, and he started to walk away. However, he turned back and again insisted that he
needed to speak with her. As she started to walk away, Evans pulled her back. Evans then started
speaking with Cooper. Reliford noted that the conversation between Evans and Cooper was normal
and not aggressive. She thought that Cooper understood that she would talk with him after she had
finished talking with Evans, so Cooper again started to walk away.

18 While Evans and Cooper were talking, Sanchez returned to get Reliford. Reliford was
talking with Evans and Sanchez, who were on her left, when she saw smoke and something that
looked like a firecracker. When Reliford heard a bang, she took off running. While she was
running, she kept hearing the same sound and realized that it was a gun firing. She did not know
how many gunshots she heard, but she noted it was more than three. She and Sanchez hid behind
a building until it was safe. She did not know who was shooting the gun, and she did not realize
that it was Cooper being shot until she saw him lying on the ground. After the shooting stopped,
she ran toward Cooper and tried to help him until an ambulance arrived.

19 Reliford noted that during the interaction, Cooper had a beer bottle in his hand, but she did
not recall him holding anything else. She did not see Cooper attack anyone or do anything to get
shot. She also did not see a knife. She did not recall Cooper talking with Evans’s friends that night.
She had no warning before the gunshots were fired.

20 On cross-examination, Reliford acknowledged that she did not see what had happened

because it happened so fast, and everyone was standing next to each other. She spoke with the



police on two occasions, and at one point, she told police that she thought Cooper was reaching
for his beer and then he was shot. She thought Cooper wanted to talk with her because he was mad,
and she noted that she and Cooper were just friends.

21 Dan Reed, the evidence technician for the Carbondale Police Department, testified that he
was dispatched to the scene to collect evidence. While there, he observed blood on the ground near
Cooper’s vehicle. The blood was later identified as belonging to Cooper. Also on the ground, he
found a beer bottle, some medical equipment, a small pocketknife with blood on the blade, six
shell casings, and a projectile under Cooper’s vehicle. In addition, he collected three projectiles
that were recovered from Cooper’s body during the autopsy; the projectiles were recovered from
Cooper’s left collarbone area, left buttock, and left thigh.

22 Jeffrey Withrow, who was a patrol sergeant with the City of Carbondale at the time of the
shooting, testified that he assisted another officer in administrating aid to Cooper and then
eventually went to the hospital with Cooper. As he was leaving the hospital, he was approached
by a group of women, who were waiting outside, and they provided him with the name “Kia
Reliford” and her phone number.

23 Dr. James Jacobi, the forensic pathologist who performed Cooper’s autopsy, determined
that Cooper’s cause of death was bleeding to death from multiple gunshot wounds. Dr. Jacobi
identified three gunshot wounds to the head. He noted that two of the wounds were entrance and
exit wounds from the same bullet and were superficial wounds. The other bullet entered the face
by the nose and continued down until it became lodged in the collarbone. Dr. Jacobi explained that
gunshot wounds to the head were not always fatal. He noted that the bullet that entered near the
nose did not enter the brain or hit any vital areas, but it went through the facial bones and caused

significant bleeding. Dr. Jacobi noted that a bullet grazed Cooper’s groin, traveled through the



scrotum, and was recovered in the left thigh. Dr. Jacobi also recovered a bullet from the left
buttocks. He indicated that there were seven entrance wounds, so some of the projectiles went
through the body, but he did not know if those were recovered at the scene. Dr. Jacobi noted that
there was no specific organ hit or serious gunshot wound, but all of the wounds, taken together,
caused bleeding, which led to Cooper’s death.

24 On cross-examination, Dr. Jacobi clarified that there were 17 gunshot wounds, but that did
not mean that 17 projectiles hit Cooper’s body. Dr. Jacobi believed that there were at least seven
gunshots that struck Cooper. The gunshot wounds were the only injuries to Cooper, and there was
no damage to any vital organs or damage to any major artery branches. Dr. Jacobi could not be
certain whether Cooper’s death was attributable to one single gunshot.

25 Thomas Gamboe Jr. testified that at the time of this incident, he was a forensic scientist
with the division of firearms and toolmarks at the Illinois State Police. Gamboe examined the six
shell casings recovered from the scene and determined that four were 9-millimeter casings and
were fired from the same firearm. He noted that the other two casings were fired from another
firearm. He also analyzed the fired projectiles recovered from the scene and determined that two
were fired from the same firearm, that another projectile could have been fired from that same
firearm, and that the remaining projectile was not fired from the same firearm as the other three
bullets. Thus, Gamboe concluded that the bullet recovered from Cooper’s collarbone area was not
fired from the same weapon as the bullets recovered from Cooper’s left buttock and left thigh.
26 Jarin Dunnigan, a detective with the Carbondale Police Department, testified that he was
the lead investigator in this case. During his testimony, the State played the surveillance videos
showing the parking lot at the time of the shooting, and Detective Dunnigan provided a description

and narration of the events leading up to the shooting. Specifically, Detective Dunnigan noted that
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Cooper exited the club through the back door, approached some individuals, lit a cigarette, and
then proceeded in the direction in which his vehicle was parked. Detective Dunnigan noted that
when Cooper exited the club, Cooper appeared to be holding a blue bottle in his left hand.
Detective Dunnigan then identified the individuals that Cooper approached after leaving the club.
Detective Dunnigan also reviewed the video footage from inside the club and noted that Cooper
and the defendant did not have any contact while inside the club. Detective Dunnigan testified that
everyone who entered the club had to enter through the front entrance and were searched with a
handheld metal detector. Based on his review of the video footage, he believed that the defendant
retrieved a firearm from a vehicle. He pointed out a specific portion of the video where he believed
the defendant had the opportunity to get a firearm from the vehicle.

27 While the video from outside the club was playing, Detective Dunnigan noted the point
where he observed gunshots. He also identified the second shooter as wearing all black. Detective
Dunnigan noted that right before being shot, Cooper was holding a bottle in his left hand and a
cigarette and that he was adjusting the waistline of his pants. Detective Dunnigan testified that,
after the shooting, a small pocketknife with blood on the blade and handle was collected from the
scene. He explained that since there was no indication that anyone had a knife that night, and the
video did not depict anyone with a knife, the knife found at the scene did not initially appear of
interest to the investigation. However, the knife was still collected as evidence because he could
not determine its owner. He noted that the knife was in close proximity to medical equipment left
behind at the scene, so he talked with some of the officers to see if it belonged to them and had
just been left behind with the other medical equipment. He also had officers follow up with anyone
who knew Cooper, which led him to Lakista Martin. Martin believed that the knife belonged to

Cooper, but Detective Dunnigan noted that Martin was not present when the shooting occurred.
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Thus, he could not positively identify to whom the knife belonged. The DNA samples taken from
the blood on the knife’s blade and handle indicated that the blood was Cooper’s blood.

28 Detective Dunnigan indicated that two photograph lineups were conducted with Reliford,
at which she identified Johnson and the defendant as being suspects in the shooting. Although
Detective Dunnigan was not in the room with Reliford during the lineups, he observed them from
a different room.

29 On cross-examination, Detective Dunnigan acknowledged that he spoke with two of the
officers who rendered aid to Cooper at the scene, and neither officer recalled using a knife to
remove Cooper’s clothing. Instead, one officer recalled only using medical shears. Detective
Dunnigan acknowledged that from the videos, Cooper was holding a beer and cigarette in his left
hand, but it could not be determined what Cooper’s right hand was doing. Detective Dunnigan
agreed that the video from the incident showed that shortly before the shooting, Evans yanked
Reliford away from Cooper and then approached Cooper.

30 Onredirect examination, Detective Dunnigan indicated that among the various individuals’
perspectives on what occurred that night, some of the commonalities were that the defendant was
the first person who acted and shot, the gunshots were unexpected, Cooper had started walking
away when the first shot was fired, and there was no knife in Cooper’s hand. Detective Dunnigan
noted that based on the video, Cooper did not return to his vehicle before the shooting. As for the
knife, Detective Dunnigan indicated that some of the Carbondale police officers thought the knife
belonged to one of them, but no one recognized it or could identify it. He could not say, based on
the DNA results taken from the knife, that Cooper was holding the knife. He indicated that one of
the bullets that struck Cooper in the head did not remain in the head and was never recovered. Two

different firearms were used to shoot Cooper, but those firearms were also never recovered.

12



31 William Bethel, a detective with the City of Carbondale Police Department, testified that
early in the investigation, the defendant, Evans, and Johnson were identified as suspects. Although
an arrest warrant was issued for the defendant in November 2019, he was not arrested until October
26, 2021. The defendant was ultimately arrested in Gardena, California, by the local police
department there. Octavio Saldana, a sergeant for the Gardena Police Department, testified about
the defendant’s apprehension, noting that at the time of the defendant’s arrest, he asked for the
defendant’s name, and the defendant responded, “you know who I am because you guys have been
looking for me for a while.”

932  After the State rested its case, the defense presented the following testimony. The defendant
testified that he was initially going to turn himself in to the police, but when he learned that he was
being charged with murder, and his bond was $2 million, he got scared and did not follow through.
As for the night in question, he went to the club with Evans and Johnson, and he was drinking that
night. At one point during the night, Reliford was sitting in Evans’s lap, and she kept looking at
Cooper, as if she was trying to get Cooper’s attention. The defendant noted that Cooper was
“mouthing something” to Reliford and that Cooper kept putting his hand in his pocket. After seeing
Cooper, the defendant told Evans that it was time to leave. The defendant explained that a person
could get anything into a party, and that he was only lightly checked upon entering the club, so he
felt that it was time for them to leave because Cooper appeared upset. At this point, the defendant
did not have a firearm, as it was in the vehicle. However, the defendant thought Cooper might have
a gun.

33 The defendant testified that as they exited the club, Cooper approached Evans and Reliford.
Cooper grabbed Reliford’s arm and said something to her. The defendant could not hear what

Cooper said, but the defendant noted that something was wrong with Cooper. After leaving the
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club, the defendant walked to the vehicle, got his gun from the car, and put the gun in his pants.
He grabbed his gun because he felt that his life was in danger because he was not from the area.
After getting his gun, he went to the front of the vehicle where Evans was talking with Reliford
and waited there to leave.

34 The defendant testified that as Cooper approached Evans and Reliford, Cooper reached
inside his jacket. The defendant was watching Cooper because he felt like his life was in danger.
Cooper accused Reliford of trying to ruin his relationship with his girlfriend, and the defendant
noted that Cooper appeared upset. At some point, Evans pulled Reliford away and got in between
Reliford and Cooper. Evans told Cooper that he was trying to have a conversation with his child’s
mother. The defendant noted that both Evans and Cooper were being aggressive toward each other.
The defendant then approached Evans and told Evans that they did not come to the club for that,
and that Evans should let Reliford go with Cooper, so they could leave. The defendant explained
that as Cooper was talking, Cooper kept reaching into his pocket with his free hand.

35 As Evans and Cooper were arguing, the defendant observed Cooper pull something out of
his pocket and hold the object at his side. In response, the defendant cocked the gun, which was
still in his pants, and again told Evans that it was time to leave. Cooper acted like he was walking
away, but then he said “ ‘F it’ ”” and brought out his knife. The defendant then fired his gun toward
the knife because it looked like Cooper was going to come toward him. The defendant noted that
Cooper was holding the knife in front of Cooper’s leg. After the defendant shot at the knife, Cooper
then said, “ ‘Oh I’m finna kill you,” ” and the defendant fired two more times toward Cooper’s
lower area. The defendant explained that he was just trying to get Cooper to drop the knife and
that he did not want to kill Cooper. Cooper then dropped the knife but reached for it again, so the

defendant shot at the knife again. The defendant noted that Cooper was able to pick the knife back
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up and was wielding it, but the defendant was not going to shoot Cooper again because Cooper
was on the ground and no longer a threat. At this point, Evans told the defendant to get in the
vehicle. The defendant then looked at Cooper again and saw Cooper getting shot in the head two
times. The defendant then panicked, explaining that he did not know about the cameras and how
he would prove that he did not shoot Cooper in the head, and eventually got into the vehicle.

36 While inside the vehicle, the defendant told Johnson that Johnson did not have to shoot
Cooper. He noted that he was upset with Johnson, that no one told Johnson to shoot Cooper, and
that he did not expect Johnson to shoot Cooper. Although he was afraid when he saw Cooper with
the knife, he was not trying to kill Cooper, which was why he shot Cooper in the lower body. The
defendant indicated that if he had known the incident was recorded, he would have turned himself
over to the police.

37 On cross-examination, the defendant did not recall security at the front door checking him
with a handheld metal detector when he entered the club. He was patted down but just at his sides.
Thus, he noted that he could have brought a gun inside. He believed that his life was in danger
when he was inside the club and saw Reliford “nit picking” with another man while sitting in
Evans’s lap. Even though he did not see Cooper as he was walking to the vehicle, he still thought
his life was in danger. He retrieved the gun from the car and went to the front of the car instead of
remaining inside the car because he wanted to make sure that Evans and Johnson were fine. He
was trying to diffuse the situation between Evans and Cooper.

38 The defendant noted that the gun was still in his sweatpants when he cocked it in warning
after noticing Cooper’s hands coming out of Cooper’s pockets. When Evans heard the gun, Evans
asked for the gun, but the defendant said no. The defendant noted that Cooper had pulled a knife

out of Cooper’s pocket and then put it back. The defendant also noted that when he initially shot
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Cooper, he was aiming for the knife. After the first shot, Cooper threatened to kill the defendant,
and the defendant shot two more times as Cooper turned around. The defendant noted that Cooper
was going to swing back around with the knife, so he shot Cooper in the lower body. Cooper fell
to the ground and dropped the knife. As Cooper was reaching for the knife, the defendant shot
again toward the knife. The defendant noted that if he had run away, then Cooper would have
stabbed him in the back. The defendant believed that the video of the incident showed that his life
was in danger because Cooper had a knife. The defendant did not see Johnson retrieving a firearm
from the vehicle. The defense then rested.
939 During the jury instruction conference, the defendant requested that a second degree
murder instruction be given to the jury. After questioning the defendant, the trial court granted the
defendant’s request. Thus, the following instruction, which was submitted by the State and not
objected to by defense counsel, was given to the jury:
“To sustain either the charge of first degree murder or the charge of second degree
murder, the State must prove the following propositions:
First Proposition: That the defendant performed the acts which caused the death of
Keon Cooper; and
Second Proposition: That when the defendant did so, he intended to kill or do great
bodily harm to Keon Cooper; or he knew that such acts would cause death to Keon Cooper;
or he knew that such acts created a strong probability of death or great bodily harm to Keon
Cooper; and
Third Proposition: That the defendant was not justified in using the force which he

used.”
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Although the trial court noted that the submitted jury instruction was Illinois Pattern Jury
Instructions, Criminal, No. 7.06 (4th ed. 2000) (hereinafter IPI Criminal 4th), which was the
instruction used when the jury was instructed on both first and second degree murder, the submitted
instruction omitted several paragraphs of IPI Criminal 4th No. 7.06. However, it appeared that
neither counsel nor the trial court realized that the instruction given to the jury was incomplete.
40 In addition, an instruction defining first degree murder, which was based on IPI Criminal
4th No. 7.01, and a self-defense instruction were given to the jury. The jury was also instructed in
accordance with Illinois Pattern Jury Instructions, Criminal, No. 7.05 (approved Jan. 30, 2015) as
follows: “A mitigating factor exists so as to reduce the offense of first degree murder to the lesser
offense of second degree murder, if, at the time of the killing, the defendant believes that
circumstances exist which would justify the deadly force he uses, but his belief that such
circumstances exist is unreasonable.” The jury was further instructed as follows, in relevant part:
“If the State proves beyond a reasonable doubt that the defendant is guilty of first degree murder,
the defendant then has the burden of proving by a preponderance of the evidence that a mitigating
factor is present so that he is guilty of the lesser offense of second degree murder, and not guilty
of first degree murder.”
41 During jury deliberations, the jury sent a note to the trial judge with an inquiry. The trial
court stated as follows regarding the jury’s question:
“The question is sort of a common one we’ll get on cases or along these lines. They wrote
down a clause from one of the jury instructions, and I’ll repeat it and read it into the record:
Quotation marks: ‘A mitigating factor exists...” Then they do an ellipse, the three periods,
moving on: ‘The defendant believes that circumstances exist which would, or which exist

which would justify the deadly force he uses,” comma, ‘but his belief that circumstances
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exist is unreasonable.” ***

Their question is the clause after the comma, °...but his belief that such
circumstances exist is unreasonable. Could we have clarification on that.” ”
42 The trial court then noted that a common response to this type of question was as follows:
“ “You have the instructions you are to review and consider. Please review the jury instructions
that you have.” ” However, the trial court asked counsel if counsel had any suggestions about the
response. Defense counsel indicated that he believed that he understood the question, but they
should not do anything outside the instructions. Defense counsel then agreed to the following
response: “ ‘Please review and be guided by the jury instructions that you have received.” ”
Thereafter, the jury found the defendant guilty of first degree murder. The jury also found that the
defendant personally discharged a firearm that proximately caused Cooper’s death.
43 On January 3, 2023, the defendant filed a motion for judgment of acquittal and directed
verdict notwithstanding the jury’s verdict, or in the alternative, a motion for new trial. Thereafter,
the defendant obtained additional counsel, and on May 23, 2023, additional counsel filed a
supplemental posttrial motion. In the supplemental motion, counsel argued, among other things,
that the jury instructions failed to differentiate between first degree and second degree murder and
that trial counsel was ineffective for not objecting to the second degree murder instructions and/or
failing to tender the correct instructions on second degree murder. Counsel also argued that the
jury’s inquiry during deliberations evidenced the jury’s confusion with the misleading instructions.
44 On January 25, 2024, the trial court held the sentencing hearing, at which the defendant’s
posttrial motions were addressed. After hearing counsels’ arguments, the trial court denied the
defendant’s motions. Thereafter, the trial court proceeded to the sentencing hearing. After

considering the presentence investigative report, the victim impact statements, the defendant’s
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apology for the situation, the relevant factors in aggravation and mitigation, and counsels’
arguments, the trial court sentenced the defendant to 45 years on one count of first degree murder
and 35 years for the firearm enhancement, to be served consecutively. The defendant appeals.
145 II. ANALYSIS

46 On appeal, the defendant contends that the trial court erred in giving an incomplete
instruction for second degree murder, which resulted in the jury being instructed that first degree
and second degree murder had the same elements. In making this argument, the defendant
recognizes that he forfeited review of this issue by failing to object to the jury instruction at the
jury instruction conference. See People v. Hestand, 362 1l1. App. 3d 272, 279 (2005) (to preserve
an issue for review on appeal, a defendant must object to the error at trial and raise the error in a
posttrial motion). Nevertheless, the defendant argues his claims are reviewable under Illinois
Supreme Court Rule 451(c) (eff. Apr. 8, 2013), which provides an exception in criminal cases to
the general forfeiture rule where jury instructions suffer from “substantial defects.” Illinois
Supreme Court Rule 451(c) (eff. Apr. 8, 2013) provides that substantial defects in jury instructions
are not waived by counsel’s failure to make timely objections to the defects if the interests of
justice require. The purpose of Rule 451(¢) is to correct grave errors and errors in cases so factually
close that fundamental fairness requires that the jury be properly instructed. People v. Sargent, 239
I11. 2d 166, 189 (2010). Rule 451(c) is coextensive with the plain-error doctrine of Illinois Supreme
Court Rule 615(a) (eff. Jan. 1, 1967) and is construed identically. Sargent, 239 1ll. 2d at 189;
People v. Hartfield, 2022 1L 126729, 4 49. Thus, when a defendant invokes review under Rule
451(c), we utilize the plain-error doctrine to review the claim of error.

147 The State, however, asserts that plain-error review is inapplicable here because the

defendant affirmatively acquiesced to the State’s tendered second degree murder instruction.
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Where a defendant has invited the error, our supreme court has declined to address any related
plain-error claim. People v. Johnson, 2013 IL App (2d) 110535, 9 77 (citing People v. Patrick, 233
1. 2d 62, 77 (2009)). A defendant’s agreement to certain procedure that the defendant later
challenges on appeal goes beyond mere waiver. /d. Under the invited-error doctrine, a defendant
may not request that the trial court proceed in one manner and then argue on appeal that the
requested action was error. People v. Baker, 2022 IL App (4th) 210713, 9 62. To allow a defendant
to proceed in this manner would offend notions of fair play, encourage deceitful behavior, and
deprive the State of an opportunity to cure the alleged defect. Johnson, 2013 IL App (2d) 110535,
9| 77. Thus, in the present case, the State argues that the defendant’s only available challenge to the
jury instructions is to claim that he received ineffective assistance of counsel. See Baker, 2022 IL
App (4th) 210713, 9 61 (when defense counsel affirmatively acquiesces to actions taken by the
trial court, any potential claim of error on appeal is waived, and the defendant’s only available
challenge is to claim ineffective assistance of counsel).

48 Under the circumstances in this case, we decline to apply the invited-error rule. The State,
not defense counsel, tendered the second degree murder instruction based on IPI Criminal No.
7.06. However, the tendered instruction omitted several paragraphs that were included in IPI
Criminal No. 7.06. In arguing that defense counsel invited the error, the State notes that during the
jury instruction conference, defense counsel stated that he had no objection to the State’s tendered
instruction on second degree murder. The State also notes that the trial court indicated that the
parties had worked together in preparing the instructions, they had exchanged instructions, and
they had tendered instructions on the second degree murder mitigating option and self-defense.
However, we note that also during that conference, when the trial court asked for objections to the

tendered instruction, the trial court stated that the instruction was IPI Criminal No. 7.06.
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149 From our review of the record, there is no indication that defense counsel, the State’s
attorney, or the trial court intended to explicitly agree to the omission of several paragraphs of IPI
Criminal No. 7.06. The reference to the commonly used pattern instruction was by the IPI number,
not to a modified or erroneous version thereof. Instead, this appears to be an inadvertent omission
that was not discovered until the defendant obtained additional counsel for the posttrial
proceedings, and this counsel raised it in a posttrial motion. Thus, we find that the concerns
underlying the invited-error doctrine about fair play and encouraging duplicitous behavior were
not present here. Accordingly, we find that the invited-error doctrine is inapplicable under the
specific facts of this case. We will now address the defendant’s plain-error argument.

50 Asnoted above, when a defendant invokes review under Rule 451(c), we utilize the plain-
error doctrine to review the claim of error. Under the plain-error doctrine, a reviewing court will
review an unpreserved error when a clear and obvious error occurs and: (1) the evidence is so
closely balanced that the error alone threatened to tip the scales of justice against defendant; or
(2) the alleged error is so serious that it affected the fairness of defendant’s trial and challenged
the integrity of the judicial process. Sargent, 239 I11. 2d at 189. The first step in the plain-error
analysis is determining whether an error occurred. People v. Thompson, 238 1ll. 2d 598, 613
(2010).

51 Here, the defendant was charged with first degree murder for killing Cooper, but he argued
that he had acted in self-defense. Since the jury was instructed on self-defense, the defendant was
also entitled to a jury instruction on second degree murder. See People v. Washington, 2012 IL
110283, 9] 56. Second degree murder is a lesser mitigated offense of first degree murder. People v.
Parker, 223 1l11. 2d 494, 504 (2006). The State must prove the elements of first degree murder

before a defendant may seek to mitigate the charge to second degree murder. /d. at 505.
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52 The relevant second degree murder jury instruction (IPI Criminal No. 7.06) that should
have been given to the jury in this case provides as follows, in its entirety:
“To sustain either the charge of first degree murder or the charge of second degree
murder, the State must prove the following propositions:
First Proposition: That the defendant performed the acts which caused the death of
[Cooper]; and
Second Proposition: That when the defendant did so,
[1] he intended to kill or do great bodily harm to [Cooper];
[or]
[2] he knew that such acts would cause death to [Cooper];
[or]
[3] he knew that such acts created a strong probability of death or great bodily harm
to [Cooper];

and

Third Proposition: That the defendant was not justified in using the force which he
used.

If you find from your consideration of all the evidence that any one of these
propositions has not been proved beyond a reasonable doubt, your deliberations [on these
charges] should end, and you should return a verdict of not guilty [of first degree murder].

If you find from your consideration of all the evidence that each one of these
propositions has been proved beyond a reasonable doubt, then you should go on with your
deliberations to decide whether a mitigating factor has been proved so that the defendant

is guilty of the lesser offense of second degree murder instead of first degree murder.
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153

You may not consider whether the defendant is guilty of the lesser offense of
second degree murder until and unless you have first determined that the State has proved
beyond a reasonable doubt each of the previously stated propositions.

The defendant has the burden of proving by a preponderance of the evidence that a
mitigating factor is present so that he is guilty of the lesser offense of second degree murder
instead of first degree murder. By this [ mean that you must be persuaded, considering all
the evidence in this case, that it is more probably true than not true that the following
mitigating factor is present: that the defendant, at the time he performed the acts which
caused the death of [Cooper], believed the circumstances to be such that they justified the
deadly force he used, but his belief that such circumstances existed was unreasonable.

If you find from your consideration of all the evidence that the defendant has proved
by a preponderance of the evidence that a mitigating factor is present so that he is guilty of
the lesser offense of second degree murder instead of first degree murder, you should find
the defendant guilty of second degree murder.

If you find from your consideration of all the evidence that the defendant has not
proved by a preponderance of the evidence that a mitigating factor is present so that he is
guilty of the lesser offense of second degree murder instead of first degree murder, you
should find the defendant guilty of first degree murder.”

However, the instruction that was actually given to the jury in this case stated as follows:

“To sustain either the charge of first degree murder or the charge of second-degree
murder, the State must prove the following propositions:

First Proposition: That the defendant performed the acts which caused the death of

Keon Cooper; and
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Second Proposition: That when the defendant did so, he intended to kill or do great
bodily harm to Keon Cooper; or he knew that such acts would cause death to Keon Cooper;
or he knew that such acts created a strong probability of death or great bodily harm to Keon
Cooper; and

Third proposition: That the defendant was not justified in using the force which he
used.”

54 Thus, unlike IPI Criminal No. 7.06, the submitted instruction failed to instruct the jury as
to the following: (1) that if the jury, after considering the evidence, finds that any of the
propositions have not been proved beyond a reasonable doubt, then the deliberations on the charges
should end, and the jury should return a verdict of not guilty on first degree murder; (2) that if the
jury, after considering the evidence, finds that each one of the propositions has been proved beyond
a reasonable doubt, then the jury should continue with deliberations to decide whether a mitigating
factor has been proved so that the defendant is guilty of the lesser offense of second degree murder
instead of first degree murder; (3) that the jury may not consider whether the defendant is guilty
of the lesser offense of second degree murder until and unless the jury first determines that the
State has proved beyond a reasonable doubt each of the previously stated propositions; (4) that the
defendant has the burden of proving by a preponderance of the evidence that a mitigating factor is
present so that he is guilty of the lesser offense of second degree murder instead of first degree
murder, and in finding this, the jury must be persuaded, considering all the evidence, that it is more
probably true than not true that the defendant, at the time he performed the acts which caused
Cooper’s death, believed the circumstances to be such that they justified the deadly force he used,
but his belief that such circumstances existed was unreasonable; (5) that if the jury finds, after

considering the evidence, that the defendant has proved by a preponderance of the evidence that a
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mitigating factor is present so that he is guilty of the lesser offense of second degree murder instead
of first degree murder, the jury should find the defendant guilty of second degree murder; and
(6) that if the jury finds, after considering the evidence, that the defendant has not proved by a
preponderance of the evidence that a mitigating factor is present so that he is guilty of the lesser
offense of second degree murder instead of first degree murder, the jury should find the defendant
guilty of first degree murder. Thus, the omitted portions of the instructions further distinguished
between first and second degree murder and provided a roadmap on how to apply the law during
deliberations.

55 The State admits that a large portion of the language of IPI Criminal No. 7.06 was omitted
from the instruction given to the jury and that the omitted portion provided guidance for second
degree murder. However, the State contends that the instructions, taken as a whole, properly
advised the jury as to the correct legal principles to apply to the evidence. Specifically, the State
notes that the instructions, when read as a whole, properly advised the jury (1) that a failure to
prove all of the elements of first degree murder required a finding of not guilty; (2) that if the State
proved first degree murder, the jury should then consider whether a mitigating factor had been
proven by a preponderance of the evidence such that the defendant would be guilty of second
degree murder; and (3) of the mitigating factors that the jury should consider. In addition, the State
notes that despite the defendant’s assertion to the contrary, the record reflects that the jury was
provided with a self-defense instruction.

56 The purpose of the jury instructions is to provide the jurors with the correct legal principles
to apply to the evidence, so that they may reach the correct verdict. People v. Bannister, 232 1ll.
2d 52, 81 (2008). In criminal cases, it is the trial court’s burden to ensure the jury is given the

essential instructions as to elements of the crime charged, the presumption of innocence, and the
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burden of proof. People v. Parks, 65 11l. 2d 132, 137 (1976). Fundamental fairness requires the
trial court to give proper instructions on the elements of the offense to ensure a fair determination
of the case, and the failure to do so constitutes plain error. People v. Williams, 181 111. 2d 297, 318
(1998). A jury instruction error constitutes a substantial defect, or plain error, where it creates a
serious risk that the jurors incorrectly convicted the defendant because the jury did not understand
the applicable law, so as to threaten the fairness of the trial. People v. Anderson, 2012 IL App (1st)
103288, 9 60. The defendant is not required to prove that the instruction misled the jury. /d.

57 To determine the propriety of jury instructions in a criminal case, the relevant inquiry is
whether the instructions, considered together, fully and fairly announce the law applicable to the
theories of the State and the defense. People v. Monroe, 366 I11. App. 3d 1080, 1088 (2006). Thus,
when examining the instructions in a case, no single instruction is to be viewed in isolation; rather,
it must be viewed in the context of the entire charge. People v. Housby, 84 11l. 2d 415, 433-34
(1981). However, while jury instructions should be considered as a whole and not in isolation, this
proposition rests on the assumption that the jury instructions clearly and properly inform the jurors
of the law. People v. Alvine, 173 1ll. 2d 273, 290 (1996). “Jury instructions are intended to guide
the jury in its deliberations and to assist the jury in reaching a proper verdict through application
of legal principles to the evidence and law.” Parker, 223 111. 2d at 501. Although the giving of jury
instructions is generally reviewed for an abuse of discretion, when the question is whether the jury
instructions accurately conveyed the applicable law to the jury, our review is de novo. People v.
Pierce, 226 111. 2d 470, 475 (2007).

58 Here, regardless of the closeness of the evidence, the instruction error was so grave that it
denied the defendant a fair trial and undermined the integrity of the judicial process. Although the

instructions, when read together, essentially stated the correct law on the issues involved in the
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case, including second degree murder, the paragraphs that were omitted from IPI 7.06 further
distinguished between first and second degree murder and provided the proper procedure and legal
framework for the jury’s deliberation on second degree murder. The jury was told that it could find
that the defendant was not acting in self-defense and had committed second degree murder instead
of first degree murder, but the jury was provided with minimal guidance on how to make those
determinations. In other words, the jury was not clearly instructed on how to proceed once it
decided that the State had proven all of the elements of first degree murder, as the omitted portions
of IPI Criminal No. 7.06 contained the necessary roadmap for deliberations. Thus, although the
instructions properly set forth the relevant law, the jurors were left without the necessary guidance
for them to properly deliberate. As such, the instructions lacked clear guidance and were too
confusing to properly instruct the jury. See Bannister, 232 Ill. 2d at 81 (jury instructions should
not be misleading or confusing).

59 In further support of our conclusion, we note that defense counsel’s closing arguments
focused on perfect self-defense and did not fill in the gaps in the jury instructions. We also note
that even though the jury was instructed that the defendant has the burden of proving, by a
preponderance of the evidence, that the mitigating factor for second degree murder was present,
the jury instructions failed to define preponderance of the evidence, as that definition was included
in the omitted portion of IPI Criminal No. 7.06. Thus, based on the above, we find that the
defendant established second prong plain error where the error in the second degree murder
instruction denied the defendant a fair trial and undermined the integrity of the judicial process.
460 As guardians of constitutional rights and the integrity of the criminal justice system, we
must order a new trial when we conclude that the defendant did not receive a fair trial. As we

cannot tell whether the jury here properly distinguished between first and second degree murder
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when it found the defendant guilty of first degree murder, we must reverse the defendant’s
conviction and remand for a new trial. Thus, we need not address the defendant’s remaining
contentions of error on appeal.

61 In addition, after thoroughly reviewing the evidence, we are convinced that the evidence
was sufficient to support a finding that the defendant is guilty beyond a reasonable doubt. Under
these circumstances, a retrial of the defendant would not violate double jeopardy principles. See
People v. Stafford, 325 1l1. App. 3d 1069, 1075 (2001).

162 [II. CONCLUSION

63 For the foregoing reasons, we reverse the defendant’s conviction for first degree murder

and remand for a new trial.

64 Reversed and remanded.

65 JUSTICE VAUGHAN, specially concurring:

66 While I agree with the ultimate disposition, in that the case must be remanded for a new
trial, I respectfully disagree with my colleagues’ holding that the invited error doctrine does not
apply and considering the issue under plain error. I would remand the case for a new trial based
on defendant’s alternative claim of ineffective assistance of counsel.

67 “Under the doctrine of invited error, an accused may not request to proceed in one manner
and then later contend on appeal that the course of action was in error.” People v. Carter, 208 1ll.
2d 309, 319 (2003) (citing People v. Villarreal, 198 1l1. 2d 209, 227-28 (2001)); People v. Lowe,
153 111. 2d 195, 199 (1992); People v. Segoviano, 189 1ll. 2d 228, 240-41 (2000). “The rule of

invited error or acquiescence is a procedural default sometimes described as estoppel.” In re
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Detention of Swope, 213 1l1. 2d 210, 217 (2004) (citing People v. Harvey, 211 111. 2d 368, 385
(2004)). “Simply stated, a party cannot complain of error which that party induced the court to
make or which that party consented.” /d. “The rationale behind this well-established rule is that it
would be manifestly unfair to allow a party a second trial upon the basis of error which that party
injected into the proceedings.” Id. (citing McMath v. Katholi, 191 1l11. 2d 251, 255 (2000)).

68 In the case at bar, the jury instruction conference was held on December 9, 2022. After
providing the second degree murder sentencing ranges to defendant, and receiving defendant’s
affirmative confirmation of understanding them, the court stated, “Okay. And it’s my
understanding that you’ll be asking that this instruction option be given to the jury; is that correct?”
Defendant replied, “Yes, sir.” The court then clarified that the decision to provide the instruction
was not coerced, defendant understood everything about the instruction, had sufficient time to
discuss the instruction with his attorneys, and again confirmed defendant wanted the second degree
murder instruction to be presented to the jury. Defense counsel further confirmed that the basis of
the justification was self-defense and that the instruction was “already in the packet.” The court
found that defendant’s decision “to present the second degree murder mitigating verdict form [was]
knowingly and voluntarily requested” and the instruction “will be given.”

69 The court then stated, “Very good. We’ll move on. People’s proposed Instruction No. 1.
That’s No. 1, gentlemen. You all have your packets in front of you?” Defense counsel replied,
“Yes, Your Honor.” No objections were presented to the first 13 jury instructions. The fourteenth
jury instruction involved Illinois Pattern Jury Instructions, Criminal No. 7.05 (hereinafter IPI
Criminal No. 7.05). Defense counsel clarified that it was the mitigating instruction, and the court
confirmed the same. Defense counsel stated, “No objection, Judge. We are also requesting this

instruction.” The court stated that would be noted for the record, and the instruction would be
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given. It then asked if there was any objection to IPI Criminal No. 7.06. Defense counsel stated,
“No objection.” The court replied, “Given. No objection. Thank you.” It then moved on to the
remaining instructions.

70 After completing the instructions, the court asked defense counsel if it had any additional
instructions and defense counsel replied, “No, Judge.” The court agreed stating, “I believe we
covered all that you were going to propose as well, and I wanted to check and be sure. So we’ll
note that for the record, those have been included.” The court then stated, “The parties have worked
together on preparing the jury instructions and have exchanged those and have presented the
second degree murder mitigating option, as well as defense, self-defense, in the case and other
instructions that are going to be requested by the Defense.”

71 Here, not only did defense counsel acquiesce in the offered instruction, by stating he had
no objection, defense counsel also “worked together” with the State in preparing the instruction.
A defendant cannot insist upon a view before the trial court, obtain a ruling in accordance with his
view, and “now insist that the action of the court in that particular was wrong.” Swope, 213 1l1. 2d
at 217. Cases of acquiescence are strictly viewed. /d. at 218. “Action taken at defendant’s request
precludes defendant from raising such course of conduct as error on appeal.” Carter, 208 Ill. 2d at
319. “[A] party’s ‘active participation in the direction of the proceedings *** goes beyond mere
waiver’ such that the traditional exceptions to the waiver rule do not apply.” Swope, 213 Ill. 2d at
218 (quoting Villarreal, 198 1ll. 2d at 227). A defendant may not directly attack a jury instruction
tendered by the defense. People v. Parker, 223 1l1. 2d 494, 508 (2006); see also People v. Patrick,
233 11l. 2d 62, 77 (2009). Here, defense counsel not only waived any objection to the proposed
instruction, counsel also “worked together” with the State in preparing the instruction. Where a

defendant invited the error, our supreme court has declined to address any related plain-error claim.
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See, e.g., Patrick, 233 1ll. 2d at 76-77. Our supreme court recently clarified that invited error
precludes plain error review. People v. Quezada, 2024 1L 128805, 9 58-59. Accordingly, it is my
opinion that any review of the jury instruction issue under plain error was forfeited by the invited
error doctrine.

72 With that said, I believe the case should be considered under defendant’s alternative
request, ineffective assistance of counsel. “Claims of ineffective assistance of counsel may be
raised on direct appeal ***.”” People v. Schaefer, 2020 IL App (5th) 180461, q 16 (citing People
v. Veach, 2017 IL 120649, q 46). To determine whether trial counsel was ineffective, we apply the
two-pronged test set forth in Strickland v. Washington, 466 U.S. 668 (1984). See People v.
Albanese, 104 111. 2d 504, 526 (1984). “To prevail on a claim of ineffective assistance of counsel,
a defendant must demonstrate that counsel’s performance was deficient and that the deficient
performance prejudiced the defendant.” People v. Cathey, 2012 IL 111746, 9 23 (citing Strickland,
466 U.S. at 687). “[A] defendant must show that counsel’s performance was objectively
unreasonable under prevailing professional norms and that there is a ‘reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different.” ”
Id. (quoting Strickland, 466 U.S. at 687).

73 “Counsel is presumed to know the law.” People v. Perkins, 229 1ll. 2d 34, 51 (2007).
“Neither mistakes in strategy nor the fact that another attorney with the benefit of hindsight would
have proceeded differently is sufficient to establish ineffective assistance of counsel.” People v.
Dobbs, 353 1ll. App. 3d 817, 827 (2004). As such, courts “indulge a strong presumption that
counsel’s conduct falls within the right range of reasonable professional assistance *** [and] the

defendant must overcome the presumption that, under the circumstances, the challenged action

31



‘might be considered sound trial strategy.” ” Strickland, 466 U.S. at 689 (quoting Michel v.
Louisiana, 350 U.S. 91, 101 (1955)).

74 Here, the presumption of trial strategy is easily overcome. Notably, I agree with my
colleagues’ finding that a deficient jury instruction was provided to the trial court where the
instruction failed to include the relevant language that would have provided a “road map” for the
jurors. “The function of jury instructions is to convey to the jury the law that applies to the evidence
presented.” People v. Herron, 215 1ll. 2d 167, 187 (2005). “Jury instructions should not be
misleading or confusing ***.” Id. at 187-88. As such, I find that defense counsel’s performance,
which included working together with the State to prepare the instruction, failing to object to the
deficient instruction at the jury conference, and failing to submit an alternative proper jury
instruction (see People v. Mohr, 228 111. 2d 53, 64-65 (2008)) containing the missing paragraphs,
was deficient.

75 The second issue is whether defendant was substantially prejudiced by the deficient
performance. Albanese, 104 1l1. 2d at 525. Substantial prejudice is shown where the record reveals
that “but for defense counsel’s deficient performance, the result of the proceeding would have been
different.” People v. Coleman, 183 Ill. 2d 366, 397 (1998). “[A] reasonable probability that the
result would have been different is a probability sufficient to undermine confidence in the
outcome—or put another way, that counsel’s deficient performance rendered the result of the trial
unreliable or fundamentally unfair.” People v. Evans, 209 1l1. 2d 194, 220 (2004).

976 Here, the issue of reliability or unfairness is attached to the lack of information provided
in the jury instructions. The importance of the jury instructions was addressed by our supreme

court in People v. Williams, 181 1ll. 2d 297, 318 (1998). In Williams, the court stated,
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“The function of the instructions is to convey to the jurors the correct
principles of law applicable to the facts so that they can arrive at a correct
conclusion according to the law and the evidence. [Citation.] It is the trial court’s
burden to insure the jury is given the essential instructions as to the elements of
the crime charged, the presumption of innocence, and the question of burden of
proof. [Citation.] Fundamental fairness requires the court to give correct
instructions on the elements of the offense in order to insure a fair determination
of the case by the jury.” Id.

177 Here, there is no dispute that the jury found defendant guilty of first degree murder and
further found that he shot the weapon that killed Cooper. Indeed, the video evidence confirmed
those decisions. However, the issue before the jury was whether a mitigating factor existed that
warranted a verdict of second degree murder, instead of first degree murder.

78 When examining jury instructions, no single instruction is to be viewed in isolation; rather
it must be viewed in the context of the entire charge. People v. Housby, 84 11l. 2d 415, 433-34
(1981). The record confirms that the jury was unclear as to how to address the issue. The jury’s
lack of clarity is seen in its question to IPI Criminal No. 7.05. While the jury was provided a
response that stated it had the instruction, the jury did not have the full instruction for IPI Criminal
No. 7.06, which addresses both the language in IPI Criminal 7.05 and provides the road map for
determining which verdict, if either, should be rendered.

79 Itis well established that jury instructions should clearly and properly inform the jurors of
the law. People v. Alvine, 173 111. 2d 273, 290 (1996). Here, while the instructions provided did

inform the jury of the law, the failure to provide the complete instructions in IPI Criminal No. 7.06
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resulted in a failure by omission. The omitted portion of the instruction included defendant’s
burden of proof and provided further instruction on how to determine if defendant met the burden.
80 To ensure a fair trial, the court must instruct the jury on such basic matters as “the elements
of the crime charged, on the presumption of innocence and on the question of burden of proof.”
(Emphasis added.) People v. Parks, 65 11l. 2d 132, 137 (1976). Here, the jury was not informed
that, “The defendant has the burden of proving by a preponderance of the evidence that a mitigating
factor is present so that he is guilty of the lesser offense of second degree murder instead of first
degree murder.” IPI Criminal No. 7.06. Nor was the jury informed that for defendant to reach that
burden that “you must be persuaded, considering all the evidence in this case, that it is more
probably true than not” that a mitigating factor was present. /d. Finally, the jury was not provided
information which addressed how they should render a verdict after determining the first two
issues. Id. As the omitted information included who had the burden of proof, how to determine the
burden of proof, and how to issue the verdict after determining whether the burden of proof was
met, I would hold that defendant’s right to a fair trial was violated by trial counsel’s failure to
ensure that the proper jury instruction was provided. See People v. Layhew, 139 1ll. 2d 476, 486
(1990); People v. Casillas, 195 111. 2d 461, 473-74 (2000). As such, I would hold that trial counsel’s
deficient performance “rendered the result of the trial unreliable or fundamentally unfair.” Evans,
209 I11. 2d at 220.

81 Therefore, while I disagree with my colleagues’ consideration of the jury instruction issue
as one of plain error, I agree the case should be remanded for a new trial due to defendant’s

showing of ineffective assistance of counsel.
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