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POINTS AND AUTHORITIES

The Trial Court erred in finding, as a matter of law, a successor agent under a power of

attorney has no duty, effectively of any kind, to the principal.
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NATURE OF THE ACTION

Plaintiff-Appellee, Ruth Ann Alford as Executor of the Estate of Doris E. Shelton
(hereinafter “Ruth Ann™) brought a Complaint at Law against Defendant-Appellant,
Rodney Shelton (hereinafter “Rodney™) for damages to Decedent, Doris E. Shelton
(hereinafter “Doris”) caused by Rodney’s breach of fiduciary duty to Doris pursuant to
755 ILCS 45/2-10.3. Rodney moved to dismiss pursuant to 735 ILCS 5/2-615 asserting
no duty exists. The Trial Court granted Defendant’s Motion(s) pursuant to 735 ILCS 5/2-
615.

ISSUES PRESENTED FOR REVIEW

Whether the Trial Court erred in granting Rodney’s Motion pursuant to 735 ILCS 5/2-
615, finding as a matter of law, the successor agent under a power of attorney (Rodney)

has no duty, effectively of any kind, to the principal (Doris).

STANDARD OF REVIEW
Appellate review of ruling on a motion pursuant to-735 ILCS 5/2-615 is de novo.
Lockwood v. Standard & Poor's Corp., 682 N.E.2d 131, 289 Ill. App.3d 194, 224 Ill.Dec.
570 (1% Dist., 1997).

JURISDICTION

This appeal is taken as of right, pursuant to [llinois Supreme Court Rules 301 & 304,
from a final and appealable Order entered on August 29, 2014 in favor of Rodney (C. 56,
R. 27-29; A.15, 17-20)". Notice of Appea1 required under Illinois Supreme Court Rule
303 (a) & (b), was timely filed on September 4, 2014 (C. 57; A. 44). Thereafter upon the

Decision rendered by the Appellate Court, Third District, on August 1, 2016 (A.16), a

! References apply to record on appeal filed in 3-14-0685
3
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timely Petition for Leave to Appeal pursuant to Illinois Supreme Court Rule 315 was
filed and allowed on November 23, 2016. This Brief is timely filed pursuant to the Rule
315(h).

STATUTES INVOLVED

755 ILCS 45/2-10.3, Successor agents.

(a) A principal may designate one or more successor agents to act if an initial or
predecessor agent resigns, dies, becomes incapacitated, is not qualified to serve, or
declines to serve. A principal may grant authority to another person, designated by name,
by office, or by function, including an initial or successor agent, to designate one or more
successor agents. Unless a power of attorney otherwise provides, a successor agent has

the same authority as that granted to an initial agent.

(b) An agent is not liable for the actions of another agent, including a predecessor agent,
unless the agent participates in or conceals a breach of fiduciary duty committed by the
other agent. An agent who has knowledge of a breach or imminent breach of fiduciary
duty by another agent must notify the principal and, if the principal is incapacitated, take
whatever actions may be reasonably appropriate in the circumstances to safeguard the

principal’s best interest.

(¢) Any person who acts in good faith reliance on the representation of a successor agent
regarding the unavailability of a predecessor agent will be fully protected and released to
the same extent as though the reliant had dealt directly with the predecessor agent. Upon

request, the successor agent shall furnish an affidavit or Successor Agent's Certification



and Acceptance of Authority to the reliant, but good faith reliance on a document
purporting to establish an agency will protect the reliant without the affidavit or
Successor Agent's Certification and Acceptance of Authority. A Successor Agent's
Certification and Acceptance of Authority shall be in substantially the following form:
SUCCESSOR AGENT'S

CERTIFICATION AND ACCEPTANCE OF AUTHORITY

I certify that the attached is a true copy of a power of attorney naming the undersigned as
agent or successor agent for .......... (insert name of principal).

I certify that to the best of my knowledge the principal had the capacity to execute the
power of attorney, is alive, and has not revoked the power of attorney; that my powers as
agent have not been altered or terminated; and that the power of attorney remains in full
force and effect.

[ certify that to the best of my knowledge .......... (insert name of unavailable agent) is
unavailable due to ............ (specify death, resignation, absence, illness, or other
temporary incapacity).

[ accept appointment as agent under this power of attorney.

This certification and acceptance is made under penalty of perjury.*

Dated: ...........

.......................

(Print Agent's Name)



STATEMENT OF FACTS

Pursuant to Power of Attorney executed on or about January 18, 2005, Rodney held
successor Power of Attorney for Doris. (C. 2-13; A. 3-14). On December 1, 2011,
Rodney was a grantee in deeds executed on December 1, 2011 and recorded January 3,
2012, Grantor of which was Thomas Shelton (hereinafter “Thomas™) as POA for Doris.

(C.2-13; A. 3-14).

Ruth Ann Alford as Executor of the Estate of Doris E. Shelton, Plaintiff, brought a
Complaint at Law, based on application of 755 ILCS 45/2-10.3, seeking damages from

Rodney for breach of fiduciary duty and damages arising therefrom. (C.2-13; A. 3-14)

Rodney brought Motions to Dismiss pursuant to 735 ILCS 5/2-615. After briefing and

oral argument, the Trial Court granted said Motions, finding as a matter of law that

Rodney had no duty to Doris. (C. 56, R. 27-29; A.15, 17-21)

ARGUMENT
A principal in a Power of Attorney may designate one or more successor agents to act if
an intial or predecessor agent resigns, dies, becomes incapacitated, is not qualified to
serve, or declines to serve. 755 ILCS 45/2-10.3. As clearly set forth by 755 ILCS 45/2-
10.3 (b) “An agent is not liable for the actions of another agent, including a predecessor
agent, unless the agent participates in or conceals a breach of fiduciary duty committed
by the other agent. An agent who has knowledge of a breach or imminent breach of

fiduciary duty by another agent must notify the principal and, if the principal is



incapacitated, take whatever actions may be reasonably appropriate in the circumstances
to safegucézrd the principal’s best interest.” [emphasis added]. This squarely and
undeniably imposes a duty on a successor agent, activated or not, and irrespective as to
whether tHe Agent has been asked to provide a “Successor Agent’s Certification” (755
ILCS 45/2-10.3 (c}) or not. With the exception of a change to reflect réference to the
2012 Crim;inal Code from the 1961 Criminal Code, the statute remains unchanged, has
not been reversed or otherwise modified. That Counsel still has not found a specific case
interpreting the recent statute does NOT alter the fact of the language of the statute is the

law in Illinois, and that statutory law clearly imposes a duty on a Successor Agent and

states what that duty is.

The language of the statute, “[a]n agent is not liable for the actions of another agent,
including Ia predecessor agent femphasis added]”, clearly shows that the statutory title
“Successor Agents” is not the use of “mere catchwords” as Rodney contends. As
recognized by the Third District Appellate Court Majority, in this case, “The other two
subsections [within § 2-10.3] within that section both clearly apply to successor agents.”
Alford v. Shelton (In re Estate of Shelton), 2016 IL App (3d) 140163, 936, 60 N.E.3d
121,132, 406 Ill.Dec.219, 130 (3rd Dist. 2016). (A21-42). The statute then, read in its
entirety (as Rodney advocates), extends the duty to a principal to Successor agents as
reflected b;y the statutory title and content. 755 ILCS 45/2-10.3. In this case, that

Successor is Rodney.



A power o;f attorney gives rise to a general fiduciary relationship between the grantor of
the poweriand the grantee “as a matter of law”. In re Elias, 408 1lL.App.3d 301, 946
N.E.2d IOiS, 349 [11.Dec. 519 (1% Dist. 2011) citing White v. Raines, 215 Il App.3d 49,
59, 158 Ill.Dec. 478, 574 N.E.2d 272, 279 (5" Dist. 1991). This duty attaches whether
or not the Power of Attorney designee is “activated” or not. Id. at 320, 1033.
Furthermo;re, the duty attaches absent any e\-/idence the Power of Attorney was used. In
re Estate (lfLashmert, 874 N.E.2d 65, 369 Ill. App.3d 1013, 314 IIl. Dec. 155 (4™ Dist.

2007).

Elias makes clear Rodney cannot evade such a duty by claiming he was not “an agent at
the time of the execution of the deed”. The Respondent in Elias was POA under both a
health caré power of attorney and a “durable general power of attorney™ that “granted
broad powers to [the POA] to handle and dispose of [the Principal’s] real and personal
property.” [n re Elias at 306, 1022, 526. To avoid liability Respondent claimed in part
that she had not “activated” her POA until some seventeen (17) months after being
named as I;’OA. Id at 320, 1033, 537. The Court found this claim to be “neither legally
nor factualiy sound”. Id at 320, 1033, 537. The Court went on the state:
“Second, Elias [Decedent] executed a separate health care power of attorney to
govern any medical decisions. The durable power of attorney granted broad
powers to McDonnell [Respondent] to handle and dispose of Elias' real and
per?sonal. property. The LPL transfer-on-death document was executed after Elias'

grant of the general durable power of attorney to McDonnell. Likewise, the

alleged gifting of the personal property occurred affer the power of attorney was
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executed [emphasis added] and McDonnell became Elias' fiduciary. Thus,
McDonnell was Elias' fiduciary at the time of the execution [emphasis added] of
the LPL transfer-on-death document and the disposition of the personal property.”
The LPL transfer-on-death document, naming Respondent as sole beneficiary, had been
executed prior to Respondent’s claimed POA activation and a portion of the disposition

of personal property had occurred prior to Respondent’s claimed activation. /d.

Rodney asserts reliance on /n re Elias is “erroneous and misplaced” by summarily stating
there is no application here because the words “successor agent” or “secondary agent” are
not in the decision. However, this argument ignores the obligations enunciated and

extended to him by operation of §2-10.3.

It cannot be disputed that the primary agent under the POA at issue in this case, Thomas
(father of Rodney), had a duty defined by statute and case law to Doris. The primary
agent under a power of attorney has a fiduciary duty to the person who made the
designation. Spring Valley Nursing Ctr., L.P. v. Allen, 2012 IL App (3d) 110915, 977
N.E.2d 1230, 365 Ill.Dec. 131 (3" Dist. 2012). This mere existence of a fiduciary
relationship prohibits the agent from seeking or obtaining “any selfish benefit” for
himself, and if the agent does so, the transaction is presumed to be fraudulent. /d. This
applies tc conveyances of the principal's property by the agent to a third party on behalf

of the principal and also to conveyances made by the principal directly to the agent. /d.



!
The Agenf “shall act in good faith for the benefit of the principal using due care,
competence, and diligence in accordance with the terms of the agency and shall be liable

for negligent exercise”. 755 ILCS 45/2-7(a). That agent “must act in accordance with

the principlal's expectations to the extent actually known to the agent and otherwise in the
principal's Ebest interests” 755 ILCS 45/2-7 (b). If a court finds that an agent is not acting
for the benefit of the principal in accordance with the terms of the agency or that the
agent's action or inaction has caused or threatens substantial harm to the principal's
person or }i)roperty in a manner not authorized or intended by the principal, a court may
order a guailrdian of the principal's person or estate to exercise any powers of the principal
under the agency, including the power to revoke the agency, or may enter such other

orders without appointment of a guardian as the court deems necessary to provide for the

best intereéts of the principal. 755 ILCS 45/2-10 (b).

Thomas breached the duty he owed to Doris (C. 2-4; R. 14-16). The cited statutory
language and case law make clear that Rodney as named Successor Agent in the POA
had a duty]to Doris. Rodney was in fact named as a successor POA well before the date
the deed(s) in question were executed conveying the real property to him. As recipient
of the fruits of Thomas’ breach of fiduciary duty to Doris, Rodney had “knowledge of a
breach or imminent breach” of fiduciary duty by Thomas. Rodney therefore had an
obligation,ipursuant to 755 ILCS 45/2-10.3, to notify the Doris of the violation instead of

participating in the violation.

10



CONCLUSION
The undisputed facts of this case clearly show Rodney was the fiduciary of Doris who
ended up owning Doris’ Real Property. As a result of the breach of that duty
Doris/Doris’ Estate is damaged. It was error for the Trial Court to reward Rodney for

breach of his duty.

Respectfully Submitted,
RUTH ANN ALFORD as executor of the
ESTATE OF DORIS E. SHELTON

'PIWP e,

By One of Her Attorneys

Michael W. Fuller, ARDC 6278799
Hupp, Lanuti, Irion & Burton, P.C.
227 West Madison Street

Ottawa, Illinois 61350

Phone 815-433-3111

Fax 815-433-9109
mfuller@hupplaw.com
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" RUTH ANN ALFORD AS EXECUTOR
. OF THE ESTATE OF DORISE. SHELTON
e _‘-Deceased ‘

+ RODNEYSHELTON

v -states

< o © FlILED

IN THE CIRCUIT COURT EOR: THE THIRTEENTH JUDICIAL CIRCUIT MAR 3 4 2014
~ GRUNDY. COUNTY ILLINOIS IR AT s
- GR”"‘U"" @WNTY enﬂem'r ShERe

Plamut‘-fl Yy eneral No 2014L |Ib

P P . Pt

e iy D?f@ndm

COMPLAINT AT LAW

COMES NOW Ruth. A.nn Alford executor of the estateiof Dorts E Shelton, deceased by her L

"“f":‘.-if_attorneys Hupp, Lanun Inon & Burton P C and for her cernplalnt agalnst Rodney Shelton =

1 The Plamtlff is the executor of the estate of D0r1s E;;__Shelton, deceased now. pendmg 1n
o the Thn’teenth Judicial Clrcu1t Court of Grundy County, Ilhno1s under Docket Number

‘13P 18

o '_f‘ 2 'Defendant is, and’ was at’ all ttrnes relevant hereto a restdent of Grundy County, Ill1nors
'; 3 Dons E Shelton on J anuary 18, 2005 executed a certam Power of Attorney Property m
' Wthh she named her husband Thomas F Shelton as pr1rnary agent (or attomey m fact)

:and named her son, the defendant herem Rodney Shelton as ﬁrst successor agent A N

~‘ ' :copy of sa1d Power of Attomey Property 18 attached hereto marked Exhibit A

4 4 On December 1, 201 1, the said Thomas F. Shelton as agent of Doris E Shelton executed
a qu1tc1a1m deed to the defendant and hlS w1fe Regma Shelton, conveylng all of Dons E

) ‘lShelton 5. 1nterest 11’1 a farm descrlbed in sa1d deed a copy of said deed Wthh 1s attached

'- here marked Exhtblt B.




k under the sard power of attorney for DOI'IS Shelton'

. deed or was aware that ’I‘homas F Shelton had executed sald deed as the same was -

. accepted by he and h1s sard w1fe

Sec 2 10.3. Successor agents I

'That sald deed was upon mformatron and belief srgned by the said Thomas F Shelton at

h1s home in Grundy County, Ill1n01s

. :'~L‘-

"That upon 1nformat10n and behef the defendant knew he was the ﬁrst successor agent | :‘ :

K “'That upon mformatwn and behef the defendant w present at the tlme of the executron o

of satd Exhrbrt B or was at least aware that Thornas F Shelton was gomg t0 execute sard E

TThat Plalnttff was unaware of the execution of satd deed marked Exhtbtt B as she Was m

the state of Texas at such ttme and was not told that such deed was gomg to be executed

That 755 ILCS 45/2 10 3 provrdes

(a) A'principal rnay de51gnate one or more successor agents to act if an 1n1t1al or

B predecessor agent resigns, dies, becomes 1ncapacrtated is not qualified to serve,or-

declines to serve, A ‘principal'may grant authority to ‘another person, designated. by name, -

- by office; or by function, including an initial-or siiecessor agent, to designate one or iore
" .-successor-agents, Unless a power of attorney: other\mse provides, & successor agent has

the same authortty as that granted to an initial agent :
" (b) An-agent is. not liable for the actions’of another agent, including a predecessor -

agent unless the agent partrctpates in-or ¢onceals'a breach of fiduciary duty
~.; - committed by the other agent, An agent who has knowledge of-a breach or :
lmmment breach of fiduc1ary duty by another agent must notlfy the. prmclpal and
- if'the prmclpal is lncapacrtated ‘take whatever- actions may be reasonably R

iy

R appropriate in the’ clrcumstances to safeguard the prmcrpal‘s best mterest. X
-(ernphasm owrs) - : o ‘ :

'That the said Thomas F. Shelton by executing Exh1b1t B and dehvermg the same to the

defendant and defendant S w1fe vrolated his duty as; agent to the principal, DOI’IS E

T -‘Shelton 1n that he transferred all of her: rnterest m the real prOperty descrrbed 1n Exh1b1t .

O .'-B to the defendant a.nd Reglna Shelton W1thout reservmg for Dorts E. Shelton a hfe estate'f .
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therein at a time when Doris E. Shelton was incompetent and in need of the income from

said real property to sustain her.
11, That the defendants part101pated in such breach of ﬁducmry duty by the said Thomas F.
” ..—Shelto;b;fmfelllcgmtc“notlfy the prmclpal Dons E. Shelton of such breach by Thomas F
Shelton or its intended breach, and furthermore failed to take action to safeguard Doris E,
Shelton’s best interests. |
12. That as result of the foregoing, Doris E. Shelton was demaged in an amount equal to the
value of the real property described in Exhibit B and was deprived of the income from
said real property during the remainder of her lifetime. |
13. That Doris E. Shelton departed this life on December 20, 2012,
WHEREFORE PLAINTIFF PRAYS THE JUDGMENT OF THIS COURT AGAINST
RODNEY SHELTON IN AN AMOUNT NOT LESS THAN $50,000.00 PLUS
ATTORNEY'S FEES AND COURT COSTS.

ESTATE OF DORIS E. SHELTON,

o bbb d

Ruth Ann Alford, Executor

Under penalties as provided by law pursuant to Section 1- 109 of the Code of ClVll Procedure, the
undersigned certifies that the statements set forth in this instrument are true and correct, except
as to matters therein stated to be on information and belief and as to such matters the
undersigned certifies as aforesaid that she verily believes the same to be true.

(x) FTZW%\_ &WMM

Ruth Ann Alford, Executor

George C. Hupp, ARDC No. 1289128
Hupp, Lanuti, Irion & Burton, P.C.
227 W. Madison Street . .

Ottawa, I1 61350

(815)433-3111 FAX 433-9109
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CAN LEGAL FORMS © 1900 Form No 800 .
_BO,L (312} g2922 - ' . o

c o ‘ Co " inols inor of Atl,omly»\cloti ciul SlalutowFom-r
cho Voo L Lcs 4445313, Emcukune, 2000

§ mnmoxs STATUTORY SHOB.T EORM POWER OF A’I‘TORNEY FOR PROPERTY
" (NOTICE: THE PURPOSE OF THIS POVIER OF ATTORNEY 1S TO GIVE THE PERSON YOU DESIGNATE (YOUR "AGENT") SROAD POWERS TO HANDLE You PRQ?ERW

WHICH MAY INCLUDE POWERS.TO:PLEDGE, SEuk, OR OTHERWISE DISPOSE OF ANY REAL OR PERSONAL PROPERTY WITHOUT ADVANCE NOTICE TO YOU OR APPROVAL
3Y YOU. THIS FORM DOES NOT IMPOSE A DUTY ON YOUR AGENT 10 EXERCISE GRANTED POWERS; BUT WHEN POWERS ARE EXERCISED YOUR AGENT WILL HAVE

USE DUE CARE TO ACT FOR YOUR BENEFIY AND IN ACCORDANCE WITH THIS FORM AND KEEP A RECORD OF RECEPTS, DISBURSEMENTS.ANO SIGNIFICANT AGTIONS

{EN-AS AGENT, A COURY CAN TAKE AWAY THE POWERS OF YOUR AGENT IF IT FINDS THE AGENT IS NOT ACTING PROPERLY. YOU MAY NAME SUCCESSOR
»ENTS UNDER THIS FORM BUT NOT CO-AGENTS, UNLESS YOU EXFRESSLY LIMIT. THE DURATION OF THIS POWER IN THE MANNER PROVIDED BELOW, UNTIL YOU -

EVOKETHIS POWER OR A COURT ACTING ON YOUR BEHALF TERMINATES T, YOUR AGENT MAY EXERCISE THE POWERS GIVEN HERE THROUGHOUT YOUR LIFETIME,

"N AFTER YOU. BECOME DISABLED, THE POWERS YOU GIVE YOUR AGENT ARE EXPLAINED MORE FULLY IN SECTION 3-4 OF THE ILLINOIS "'STATUTORY. SHORT FQRM ‘

VER OF ATTORNEY FOR PROPERTY LAW"" OF WMICH THIS.FORM I3'A PART {SEE THE BACK OF THIS FORM), THAT-LAW EXPRESSLY PERMITS THE USE OF ANY DIFFERENT
»Lri OF ec%wes OF ATTORNEY Y& ww DESRE, IF THERE IS ANYTHING ABOUT THIS FORM THAT You.p0 NOT UNDERSTAND YOU SHOULD ASK A U\WYER 10
XP IN!TOOUJ e . . ’

aﬁnﬁmr of c;’\iturmg moda s ﬁ_..doy ol .JAALZA,.&}_Q%%%

N ',‘ Doris E. Shelton, 950 N K:Lnsma.n Road, . Seneca IL 61360 SS#342+ 28 8150
. T e rome wnd aodtes o prlpell |
by uppulnh my’ husband, Thomas F She lton, 950 N Kinsman Road, Sereca II’ 613 6 0
. linsart same ond oddress of ogml)
1 oy aﬂomerln-focf {my "ngam“) 10:08 for me and fo my nome (In ony way T‘c:u;;::cr In p::r;on;swﬂh '°5P°‘* ‘9 'h’ fol[owlng po wers. o Sl I Setan 3 y Of

"'Statutory Shert Fogrn Powet of Altomey for Propeny Law" {includin ng ‘ol omandmcms}. bul subject to ony hmliorlons on or odditions to 'hﬁ specIiIEd P°W°“ ‘"”md .

omgmph 2.0f 3 balowy

10U MUST STRIKE OUT ANY ONE OR MORE OF THE FOLLOWING CATEGORlES OF POWERS YOU 00 NOT. WAN'I YOUR AGENT TO HAVE, FALURE To smms THE -
TLE OF ANY CATEGORY WiLL CAUSE TRE POWERS DESCRIBED- N m&‘r mesonv TO BE GRANTED TOTHE AGENT, TO STRIKE CUT A CATEGORY YOU MUS'T DRAW, .
NE-THROUGH THE TITLE OF IHAT (CATEGORY.) BRI

Reo! estote tronsudions. ., g Refirement plun tronsactlons. . . [l} Buslness cperotions,

i Finanelol institution tronsactions, - - (h)-Soclal Security, employmnnl ond mllhory sarv'ce " {m) Borrowing ironsociions.

} Stock and.bond’ tronsections, © .. - - heneflts, ‘ {n} Estote fronsactions. ST
Tongible personol"proparty ransoctlons, . (Y Tox motters,. - ' . (o)Al other property powers and: 0 F
iate. deposit box tmnsamons. A ([} Claims ond litigatian, ] o ,;' - - :mnsocﬂons‘ - .

. insurancs and cnnulty 1ronsudions . {k} Commodlly and oplion tanso cﬂons. S

MATATIONS ON AND ADDITIONS TO THE AGENT'S FOWERS MAY BE INCLUDED IN THIS POWER OF ATTORNEY IF THEY-ARE SPECIFCALLY. osscmsao BELOW )
2, “The powars granted 6bove shall not includs the Jellowing powers of shall be modified of limited in tha followinp particulars there you may Includa.opy SPBtiﬂc ‘

Hlons YOU deam UPPfoprlora‘ suth oo prohlbhion or condmons o tha sula of parﬂculor stock or reol esima or spcclcl rulcs on borrowlng by the ogent)
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3. uddmon to the powers ‘gronted gbove, | grenl my agent the following powers {hen you' may udd any other duzugobic powers lndudlng, wllhout llmlluhon, E

r!o mokn gltts, oxorclse powers of appointmant, name.o chunga baneflciorles or jolnt tenonts or ravoke of amend any trust spcc!h:uliy rafarred 1o below) o

oo meer to make C[lftﬂ —

- Power to namp o chanm benefir-iarlps or mimt fe_nan't'q

: Powrar to 6xprci-ﬁ-&-m§l_?lﬁlﬁ_t_p.ay '

. , . : R T

JR AGENT WILL HAVE AUTHORITY TO EMPLOY OTHER PERSONS AS NECESSARY TO ENABLE THE AG ENT TO PROPERLY EXERC\SE THE POWERS GRANTED IN THlS .
 BUT YOUR AGENT WILL HAVE TO MAKE ALL DISCRETIONARY DECISIONS. IF YOU WANT TO GiVE YOUR AGENT THE RIGHT TQ DELEGATE D|5CRFTI0NARY ‘

ON- -MAKING POWERS TO OTHERS YOU SHOULD KEEP THE NEXT SENTENCE, OTHERWISE i SHOULD BE STRUCK OUT.}

4, "My ogent.shol hove fhe right by vritten Instrument o delegate any or of of the foragalng powers lavelving discretianary decision- feking.fo ony person o pcrscns_
" my ogent may'selact, byt duch delegohon moy be omendcd or rcvokcd by any agent {including any succsssor) nomed by me who s ecling Uﬂdt"”?‘Is P°W°f °fd“°”‘°7‘- ‘

fime of refarence.
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" (YOUR Ab'ENTWILL”BEE’NTITLEDTO RE!MBURSEME W ALL KEASONABLE EXPENSES INCURRED IN'ACTING UNE {IS POWER OF AWORNEY STRIKE our THE '
NEXT SENTENCE IF YOU DO NOT, WANT YOUR AGer, TO ALSO BE ENTITLED TO REASONABLE cweusmow . snwcss AS AGENH . L

_ 8 My ogent sholl bu antitfed 1o reasonotie compensaﬂon Tor servces rendored o8 agent under ’hl‘ P°“"" of ofiomey,
(THIS POWER OF ATTORNB’ MAY BE AMENDED OR REVOKED BY YOU AT ANY TIME AND IN ANY MANNER ABSENTAMENDMENT OR RWOCATION THE AUTHOR!TY

GRANTED IN'THIS POWER OF ATTORNEY WILL BECOME EFFECTIVE AT THE TIME THIS POWER IS SIGNED ANDWILL CONTINUE UNTIL YOUR DEATH UNLESS A UMITATiON
:ON THE BEGINNING PATE OR DURATION IS MADE BY INITIALING AND COMPLETING EITHER {OR BOTH) OF THE FOLLOWING: o

_the date hereof : - » N

i oot :“w«_n y PRSP DA,

" turnu f-ﬂu ook
T

'S . ) This pOWar of attorney shell become effomve on

" For puiposes of rh:s parggraph 8,

ll.mn e ruwrc daln of Lot dutlna o ‘-‘lallm. o o3 o BRTROTon o7 W Iﬁmh""h'- Wm you "’"“' ih poseer o i Ioke wlaclt
my daath

Yy ‘
. (. J Thls power ol attorney shall termlnnts on; T e e ““ o v dmhﬂn. Whex Y04 a1 pove lolmr\lnqu puar o Yaur Gvaihy

T.."-‘"" Jo B

(IF YOU WlSH 10 N;‘\ME SUCCESSOR AGENTS, INSERT THE NM‘.E(S) AND f‘.l'JDRES?)(ES!| OF SUCH SUCCESSOR{S] IN THE FOLLOWING PARAGRAPH )
B If any cgeni named by ms sha i dia, become Jhcompetent; .rﬁsign orreruu o uccapr the oHice of cgent, { nome the !olluwlng {'-‘-UCh fo oct °5°n° °"d SUWSSW"'Y'

ln tho order ncmsd) as sur.cussor(s) to such ogant: mV BOn Rodnel’ I Shalton

my daughter’ Ruth Ann.Alford L
0 personsholl ba.considered 1 be mcompelant I and whils the Pef“”‘ T '“f"°’ of:a0 odjudlkoled Incamperenr or d]scb]ed pcrson o
“the person I ungbls to oive PmmP’ ond [nfelligent considasotion’to business morters, os carlfied by @ 1 Tenbed physiion, -+ - .
{IFYOU WISHTO NAME YOUR AENT AS'GUARDIAN OF YOUR ESTATE; IN THE EVENT A GOURT DECIDES THAT ONE SHOULO BE APPOINTED, YOU MAY, 17 At
NOT REQUIRED TO, DO SO:8Y RETAINING THE FOLLOWING PARAGRAPH, THE ‘COURT WILL APPQINT.YOUR AGENT [F THE COURT FINDS THAT- SUCH APPOINTMENT
WILL SERVE YOUR BEST lNTERESTS AND WELFARE, STRIKE QuY: PARAGWH 9 F YOU DO NOT WANT YOUR AGENT TO ACT AS GUARDKAN I ‘
. - i! a guardion of my weu (my proparty) Is to ha uppolnrcd I nominte fha cgent udlng under lhls powef of ottornay os such 9”°rdl°"' loserve wlihout b°"d or mu ”'V

10 Bl om fully Info:msd 9. ro all the contants of lhls {orm ond Undarstond 1he full import of this gram c-f powﬁfs to'my ogent.
C - Signed 94’“—: é“ ot l :

o '+ < Doris E.'-«S-hélton :
{YOU MAY BUT ARE NOT REQUIRED YO, REQUEST YOUR AGENT AND SUCCESSOR AGENTS YO PROVIDE SPECIMEN SIGNATUP.ES BELOW. IF YQU INCLUDE SPEQMEN

Wﬂdm—ﬂ

SIGNATURES N’ THIS POWER OF ATTORNFY YOU MUST COMPLETE-THE CERTIFICAT]ON OPPOSITE THE SIGNATURES OF THE AGENTS.)

Spacfmen s!gnutures of oganr {and suegsssors) ., e chmry.:hct W S'GW‘”"“ of my agent {and successors) oro comct
. ' ' ' V - [ ‘ . I " . ! - ‘ - - .
AT - i s
” : < {hetasor agand] — - IR ! .W-h”;u Co -
e ov«ul ——t R ) R ) tpum:adl

) (THIS POWER OF ATI'OHNEY WILL NOT BE EFFECT!VE UNLESS IT IS NOTAHIZED AND SIGNED BY AT LEAST ONE AD DITIONAL WITNESS USING THE FOHM BELOW)

,Slaleo! A'  Illanis Ly R .' o . ‘ .
canyo_ - La-Salle ) S N
. The undarsined. 4 nolarypubla i end iofthubova cainly and slels, caniﬁos thai Dor is E Shelton o .
known lo. nte-to ba the sams parson whose name 1 subicrbed as' prlnclpal 1o Iha foregolng power of attorne

dy purpom ihmin ul forth (, md canlrud {o the ccnoclmu of he

acknowladged signing and daliv ] haah i
slgnalurefsJ olthe ngenl(n)) #ing thoshaliument.es lho im LUl volumary sct ol the prlndpal lo; lhn um w ‘ w-';
Datod:___. /ﬁwﬂﬁ‘/ / 3’ , 2005 ’

" . - . '-.I (SEAL) ." . . N ’ ' I‘. ‘ - . g . Fuk . ‘ " -
L L , , _ Wcommlnbmplm | '. _j L] ’%_Eowml:.s!en Exofp.?%gﬁ&g i;-

Doris E Shelton

Tha undoralgnod w]lnaei cwllﬂen that_
known 1o e 10 ba the same psison‘whase.name i3 8

gn!ng and datwerlnq the Inslrumant as tha tres and voluritary et of ihe pr!nclpal. iar the usas a6d purposes theraln st forih, | hblleva him of har o be ol séund mrnd and memory.

: l}alad szA/V/F.’Vc’V /9;209_5 lSEAL] el ( /7//@{/ : ﬂf&‘gg

This documeni was prepared by

(THE NAME AND ADDHESS OF THE PEHSDN PREPARING THIS FOHM SHOULD BE INSERTED lF THE AGENT W[LL HAVE POWER TO CONVEY ANY INTEREST IN REAL ESTATE }

Lawrence W. Baxter, 417 W Madison Street Otta.wa IL 61350 "phi 815 433 0353

. 1';. '

e —, — T

. —

‘Appaared belore me and lhe tdq!!llcna! wllnau T pmon and

ubscribed 43 prnclpsl to 1e forsgolng powar of nNomey. appaued ba!ora me a.nd the noiw~pUblb end acknowledged .
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TREET ADDRESS, " -~ " Gt U T &Y
€ SPACE ABOVE S NOT FART OF OFFICIAL STATUTORY FORM, T 1S ONLY FOR THE AGENT' USE IN RECORDING THIS FORM WHEN NECESSARY FOR REAL ESTATE TRANSACTIONS,

.
* e .

mlﬂ_m e —— R . e ”
: R ' Saction 34 .bf ‘thé IHincls Statutory Short Form
TR o .+ Power of Attorney for Property Law. &

- Section 3-4. Explonatlon of powars gronfed n the stofutory 51‘16{# fori powar of attorney for propesty. Thls Ssction defines each category of powars fisied In tha statutory -
short form pawer of gtfornay for proparty ond th sffect of-gronilng powers to on apent, When the itls bf ony of the following cotegories Is 'ra_.iained {not stevékiouf] n a.
“atulory property power-form, ‘theelfect will be to grant th ogent oll of tha princlpal’s righis, powers ond, discretions with respect 1o the types of property and Yrangoctions ..

veredby:the ratolnad cotegory, sublect fo-ony limilalions oy Ihe grarited poviers that apear on the foce of the form, The ogsnt will Kave uthorly o exsrclse eoch granted
wer,for and Inithe norie of the princlpol with fespech.to ol of the principel's infarasts In avary typs of proparty or tansaction‘covered by the granted powar.ot the fime -
of c;arg:i’se,‘whplher Ihe principal's interasts are direct oz indirect, whols or-fractional, legal, sqbitob]e or controciugl, os.a Jolnt fanant or feriont In qomm?n. of'hcld Inony ‘

er form; but the ogant will nat have power under ony of the statulory categorles fo) through {o) 10 make gifts of the principgl's property, 1o ex8rciss powers to oppgint, .

sthers’or 1o change any banaficlory whom the principal has doslgnated fo taka the principal’s Interssts of deoth, under any will, trust, [olaf tenancy,. beneficlary: formor ;
oniractue! or'ror_\g;n_\unf; .The ogent wil bs.under no duty 16 exerclse grénted powars or lo ossume conlrol of-or raspansibllity far the principol’s property or affalrs; butwhen |, || | 3
roled- powers o7 exsitlsad, the agant ill bé required fo use dus cars to oct. for the baneflt of Jhe principel In ‘occordance wilh the terms of the stotutory property power - - ;

wilf-be liabla for negligant exercise, The agent gnay‘iicf In person ef through others iecsbnub_ly.employ.ed‘t}v tha ogent for.shat puipose ond will:btwva outhorlly to slign

, daliver ollinstryments, negotiofs and enter into oll dgresments and'do all other ac's ragsonably necessory o Implement the exescise of the powers gr ?“1°d'*‘5,"h5l0'9=_*’='- :

(o) Roal ssdta trensacilons, Tho ogent I auttorzsd or buy,sel, cachange, ront and Jooss rol esctd {which tarm includes; iihout imitation éof esote iubject
lond trust ond all be'neﬂclg:!'tqh:cs[ijfﬁ and powers of directisn vnder ony lond trust); collect all reat, sola procedds-and earnings from raal sstote: convey; ossign and

weph-title to rqﬁl 'é_sfcle;:grohf'easéme_nrs. create condifions:ond relsase rights of homestead with respect 1o teal estate; create lond frusts ond axerclse ofl poviers undar
id frusts: hold, possess, maintoln, repal, improve, subdliyide, monage, opesate and Insure raal sétafg; pay, contest, protest ond cgmpromise real estats foxes a_nd asyequments;
In genercl, ekerclse olf powers with espect.to real eslate which the princlpal could IF prasent and nderifio-disabilly, ' T

[N thanclu!glnstlfutlpn transactions, The ‘agent !s;uuthorlzedf!o: bps'ri, close, continus ond'cqnt}'o!'a;l sccounts and deposit; In any fyps of ‘.flnoncgpl_"ith's_ilfpfi,c'm .
" Hoem Includes, without limifation, banks, trust componles, sovings end bullding pnd loan osseclations, credi nions end brokercps firms)s deposit In ofd withdraw -

nd wtlfe checks on any financiel Infltution account o depaslt; and,:[n general, axeréise.oll powers with réspect Io financla! Institution tronsactions which. the principal
io°if present enid” onder nd disobility, . R . ) RO | B P
8. '§_i.'a";k _Abrgt':!lf;bri‘d transactions, The ageat s authorized Iolzibtfy ond sall cll typss of Securities '[whlc:}i"ié}h} inclidas, without imitation, slacks,. bonds, muivol funds
w. Olher types of lh\{aii.jri:ntsgcurilias'qnd financiol Insjtbmeﬁts); coliact, hold ond safekeep.ol] diyidends, Interast, sorningsy.procesds of sale, distrfbuiidn;,'shgres,':ccfni_fiqq;es' .
other evidonces of ownership pold or distrlbuled with respéct o seg"u'rilies; exerciss oll voflng rights with respact fo securities in porsan, or by proxy, enter fnfo vating - - :

bd consent folimlations on fhe rightfo vote; and, I geeral, exercis ol potwers fith respect to securiies which the princlpol could I present and under ‘go':ﬁis'q't{ilify. | /} % 1
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!I' (d} Tangib!a percuna! pmpoﬂy tonsactions. Ti,ﬂ .nt isoutho:izud lo: buyond scH Iease, exd\onge. CP““’- P°$S¢ Jiuke!lltiles1::o1l|1onq:::le;\)'.'cur;t:nc:tzroperz:t
movu. stora, hip, faslore; wlitain, epoir, improve, mandge, presaive, insire ond safckcsp fangible personul meﬁﬂYa and, in 9‘“““ exercise ol p w .’r asp _

fa ranglble parsonnl property which 1ha principol could if prasenl ond undcr fo dlsablllry

| ; [o} Sofe dnposlr box tronsucﬁons The ogent Is cuthorized ro. open. commuu ond hm nccsu io al
deposll controd. ik or_surrandar any sofe deposit box and, In ganual exérclse cll powcrs with resPK’ fo
undar no dlscbu:iy ' D

a dopum bgm- 5lgn, ranew. re!sase of !armlnnle uny sufu
fe dcposil matiers wh.d\ the princlpol cculd If' presem ond

:‘\-

: (f) Inlurugca und ennuw Irunsodlons. The cgcnl’ Is outhonzed fo' procuro, ucqu]rs. conﬂnue.‘ F9N0%, termlnoia of orherwfse dwl wllh by type of snsuronca t;r
onnu:fy contract (whwh farms Induda. without limitotion, hfe, occldunt health, disobllity, ou?ornoblla cusualsy,'propeﬂ‘/ or llcblllty Insurance)) poy P’°;‘}‘l"”“‘ or. :‘“!“5““" ‘
on of surreader and collcd ofl dlsldbunons, proceeds or banafits poyable undar any insuroncs or aanuily conlrocf and In gemrcl uxerdsu ofl powers wi respecr 0 nsuronca

ond unnuhy confrads whlch rha pdnclpo!.ccu!d Af. prmnr and -undapno dlsabillry.-,... e _:,

' NEr—

(é] Ratlramem plan 1rnmcdlonl. The ogant Is ouihorlzsd tox conirlbuto lo; withdrow Irorn und deposlr funds In ony type Of rellremant Piﬂn (thh tarm Includes.

wthou: hmltoflon. ony lex qualliled or nonquulifiud psnsion, prom shurlng, stock bonus, cmplcyu sovrngs ond other raurement plon, lndivldunl rehrumonf ccccunt dcferred
compensouon plqn Gnd uny orher type of emplayas beneflr plon); selecr csnd chonga paymam oprlons for the prrnclpnl under uny rehrement plun~ mako mllover c::ntribuhuns
"om ony retircmanf p!an to° clher rehrcmenr plons or Indwlduol mﬁremeni accounis; exarclss all lnve;tment pow;rs qvoi loble undér any type of sall+ directed reriramani plun;
ad.- In general axemsa all. powm w:th rcspect to raﬂramant pluns ono‘ reﬁrcmenr p|un oc.couni ba!anccs (Al ch'1he principcl :ou[d I pmanr and under no, dlsoblil&y

(h) Soclal Socuriiy. unomploymam ond mliiicry urv!u banoﬂ!s The agcnl 18 euthorimd to prc
nemplqymem or mrh?ary :ewicc benof‘ls sue for, soffls or: ubandon any claims o any Bonem or osslstunce uno‘ qny ‘federal, siots,
antrol; deposﬂ 10’ cny acr.ounr colfacf, recelpt for, ond take title fo ond hold al benef'rs undsr ony ¢ / Soclal Securlty. unemploymcnt miftary servica o othsr, stcto. fcdarn!

local o foru'gn stojute or reguluﬂon, ond, 14 general, mndso ol powsrs wlrh rupocr fo' Soclf Sucurm'. unemplbymmi Inilltory sendca and govcmrnsr}wl .bﬂ_ﬁﬂﬁts Whlch
the prrnclpol could it prescnl und undef o dlsubllity . o o A N

locol or forelgn stolufe or rcguluhon,

m Tcx moh‘ar: Thu ogant Fs auihoriud fo: sign, verlfy ond Ille aﬂ ﬁw pnnclpnl‘s f:darul stots und Iocal lnpome, gift, e.sfale. properiy ond Biher | rox returnl., includmg

[olnt rewrns ong declarat[ons of esﬁmniud tax; pay oll !uxss. c]aim. U8 lor cnd recalys olf tox rafunds. ekdmins ond oopy oll the princlpol’s tox rahurns and records rcprosenr
s pr]nclpo! before ony, fade[ol 'stoté or Iocql revence egency or taxing, body and 'sign ond dallw/ar oll fox powgr ol nrtcmey on behol of the pricipal thot """Y by "'CHW'Y
rsuch purposas: walve dghts and sign ¢ ll documsnts en baho]i‘ of ths princlpal H requ!rod to saﬂlo. poy ond d rmlnn ol fox llobilmss. nnd I Qenmi 9“" C'“F“ powcr s

[I) Clﬂlm! cnd Nrigoilon. The agunr Is outhorized _‘,lnsmuta prusecura. defend uipcndon. compromlse __crbmote, seoitls and dlspose of any ciaim in fcvo: of or,

sinst 1Be principalor'G Gny property Intarésis of the principalyeoltect and recaipt foruny clair or settlemsnt proceads arid walvs or relecss ol rights of the prlnclpol ‘employ
morneys ond oihers and enler lnio\conhngcncy aprssmants'and ofher contracts o3 nacessory In connecﬂon wuth llf!gbffon. ond, In gunarul exerclsc oll powcrs wli'h resped
- 'qums end Imgaﬂon wh:ch the prfncupal coufd if prasent and under o d!sablhiy i : AT

. (kl Commodlty cnd apr!on transucﬂbns. The ogenf Is ourhorizod 16i buy, sell e.xchungc. culgn, convey, uiﬂe ond exerdso commodiies’ luluras com:ccts and
‘all and put optloris en sioclu ond stock Indices traded on & réguloted. ogtions exchange ond calfect and recalzt, for ol procuds of ony such transdctions; ssfablish 6f confinue.
on occounls for the pr ndpol wlth ony ‘sscurltios or futum broker; und In gonura! exarcl:a al powm wilh | spect to cormrodities ond opnon: which iha prlndpol could

rusenr and under nodfsobihry e e

T

CH slgn ond fle any clulm o oppllcaiion for Soclol‘ Securlfy, ‘

o

(f) Buslno:s oparuilons Tha sgent ls uuihunud 10: ergamza or conllnue und conduct ony buslness (whrch erm lncludas. wnhouf [lmnfuhon. eny fafmlng. monufucturing,

ice,. mfnlngf tetolling or Sther fyps of business*aparaition) n any forin; whether'as s propr]sforshlp, ]o!nr vanfure; porfne:shlp. cprporalion. frost or-other '5901 eniity,

. o, ‘NY. self, expond th‘ad. mrnlnalo of liquidots ¢ ony buslmm direct, conlrol supurviu. manegs of, parﬂclpoio In 1he apnraﬂon of ény buslnm and engoge,’ r-wnpensore B

e dlschargn businass managar:, amploym. agents, offornoys, occounton!s and con:ulzcnts, dnd In gunml axudsa oll powm w th respod !o bu:rnass lnhmrs ond’
cmons whu:h thu pnnclpal could If prmm end undar no dfsub[my S Jeo - Corr e L

(m) Borrowlng frunmctians. Ths ugant s uuthonzod fo: borrow money; mcﬂgcgo or pledge ony 180l & chc or, tcnglb]e o In!anglble parsonol Pf°P°”Y Q5 “CUHN
 such purposa:, 5ign, Tenew, e:dsnd pay and solisly ¢ any fotas or, o}hn( {orms of obliganon ond fn general ‘-'exafc!se oll powers wl!h respecf to mu#ﬁd and unsecured
>wing which !bs prlncepal :ou?d Efprasant end undar no disabduy. ' L g
[n) Estufe trgnsucﬂons. The! ugani ls oulhoriud 1o: occept recelpt fcr, exercise. rclecsa. rulod, renouncc‘ ossfgn, dtsdolm, demcnd sue fcr. clmm und recover uny
"y, bequesf devise, gm o pfher property Interest or poymml dué of paysble fo ¢ of. for, the prlnctpob bysart ony infemi {n ond exerciss any power ober ony tmsr, astals’
opmy “subject 1o ﬂdudary confrol: Eitoblish o rcvoccbla frust solely for the banem of the prln:lpal rhat tarmlnaras of the daath of the pﬂndpﬂl'cﬂd *Hhenfdlsmbutablo
e legal rcpresunfollveﬁof the’ e.sfara of the prlnclpol; ond, ln genaral} exudsu ail powars with ruped to cﬂafus énd trusts which the prindpal sauld 1t prcsonf und urider.
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APPEAL TO THE THIRD DISTRICT APPELLATE COURT OF ILLINOIS
FROM THE CIRCUIT COURT OF THE CIRCUIT COURT OF THE THIRTEENTH
JUDICIAL CIRCUIT, GRUNDY COUNTY, ILLINOIS

RUTH ANN ALFORD AS EXECUTOR OF THE ) FILED
ESTATE OF DORIS E. SHELTON )
Plaimtiff—— )
v,

; 2014-L-13 SEP 04 201
RODNEY SHELTON ) I‘V
Defendant ) LY

GRUNDY COUNTY Cie
NOTICE OF APPEAL UIT CLERK

NOW COMES Petitioner-Appellant, Ruth Ann Alford as Executor of the ESTATE OF
THOMAS SHELTON, by its and through her/its attorneys, George C. Hupp, III and the
law firm of Hupp, Lanuti, Irion & Burton, P.C., and hereby appeals from the Order of the
Court entered on August 29, 2014 ruling as a matter of law that a successor agent under a
power of attorney was not an agent and therefore has no duty to the principal.

WHEREFORE, the Petitioner-Appellant pray this Honorable COurt»‘re'vers.eTthe' Order
entered-by the Circuit Court; and, for all other relief the Court deems appropriate.

Respectfully Submitted by.
ESTATE OF DORIS E. SHELTON

Petitiongg{?é\fppellant,

By one of its/her attorneys <

George C, Hupp III

Michael W. Fuller

Hupp, Lanuti, Irion & Burton P.C.
227 W. Madison St.

Ottawa, IL 61350

815-433-3111
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STATE OF ILLINOIS )
COUNTY OF GRUNDY )
IN THE CIRCUIT COURT OF THE THIRTEENTH JUW dﬁ@m

L UKTY BIREHT SEBRK
GRUNDY COUNTY, ILLINole@UNDYcOUW@maH

RUTH ANN ALFORD AS EXECUTOR OF
THE ESTATE OF DORIS E. SHELTON,
Deceased,

Plaintiff,
- vs - 14 L 13

RODNEY SHELTON,

e et e e et et e e et e e

Defendant.
REPORT OF PROCEEDINGS had in the above-entitled
cause before the HONORABLE LANCE R. PETERSON; Judge Of.
gaid Court, on the 29th day of August, 2014.
APPEARANCES:
MR. GEORGE HUPP
Attorney At Law
Appeared on behalf of the Plaintiff;
MR. DARRELL_K. SEIGLER
Attorney At Law

Appeared on behalf of the Defendant.
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THE COURT: 14 L 13, Alford versus Shelton. And

the parties are present by their counsel. And this

cause comes before the Court for decision today.

I thought I might be able to draft you

10

1l
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15

16

17

18

19

20

21

22

23

24

something, but my éecretary was actually gone on a
week-and-a-half vacation and just got back yesterday. I
have re-read the parties' briefs. I think when we were
here last tiﬁe I was‘under a little bit of a
misunderstanding and thought we would put this off
waiting for the appellate court on the first issue that

we dealt with in the other file, but since then I think

.the one thing I needed to do before I ruled was read the

Elias case cited by the plaintiff. And so I re-read
everything, including the statute and definitions and

the Elias case, and I'm going to grant the defendant's

_motion to dismiss. I think it can be dismissed under

Paragraph A because I think that the complaint has to
allege facts that establish a duty and I think that the

conclusioin is they don't accept all the alleged facts

.in the complaint as true that the agency isn’'t

established under the statute and the case law, so I
think the proper paragraph is Paragraph A.

I read Elias. I guess the bottom line

on my ruling is that Rodney Shelton never became an

A g

28
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age@t as a matter of law; therefore, no fiduciary duty

evef developed. Thomas Shelton was the agent with all
the discretion that Doris chose to give him and the

Elias case I think is actually an example cof where there

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

is élearly a duty. I think the Elias case is just
simply a basic case that establishes when you are the
primary agent and you are the agent you do have a duty,
but I don't think it helps piaintiff's position in this
case:at éll and I think it was a narrow isgue, 8o I
think that's all I need to say. I assume you want

304 (a) language?

“MR. HUPP: This is the final order, right?
"THE COURT: Sure.
MR. HUPP: I don't know that we need --

MR, SEIGLER: If it's a dismissal with prejudice, I

1

think that takes care of it.

THE COURT: I agree.

MR. HUPP: Final order, so I don't think we need
the 304.

THE COURT: No, I agree.

MR. SEIGLER: Thank you, your Honor.

iTHE COURT: Very well,

{(Proceeding concluded.) -

yaY I - t1g



STATE OF ILLINOIS )
) S8

COUNTY OF GRUNDY )

10
11
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14
15
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17
18
19
20
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22
23

24

I, SARA E. OLSON, hereby certify that I
reported stenographically the proceedings had at the
hearing in the above-entitled cause, and that the above
and foregoing ig a true, correct, and complete‘
transcript of my stenographic notes so taken at the time

and place hereinbefore gset forth.

paces _4- /90l | a2 D5 CSL—

SARA E. OLSON, CSR

0.
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2016 IL App (3d) 140163

Opinion filed August 1, 2016

IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT
Inre ESTATE OF THOMAS F. SHELTON, ) Appeal from the Circuit Court
Deceased, (Ruth Ann Alford, Executor, )} ofthe 13th Judicial Circuit
Petitioner-Appellant, v. Rodney [. Shelton, ) Grundy County, Illinois
Respondent-Appellee). )
)} Appeal No. 3-14-0163
) Circuit No. 13-P-17
)
) Honorable
) Lance R. Peterson
} Judge, Presiding
RUTH ANN ALFORD, as executor of the ) Appeal from the Circuit Court
ESTATE OF DORIS E. SHELTON, )}  ofthe 13th Judicial Circuit
)} Grundy County, Illinois
Plaintiff-Appetlant )
) Appeal No. 3-14-0685
V. )}  Circuit No. 14-L-13
)
RODNEY I. SHELTON, } Honorable
} Lance R. Peterson
Defendant-Appellee. ) Judge, Presiding

JUSTICE HOLDRIDGE delivered the judgment of the court, with opinion.
Justice Carter concurred in part and dissented in part, with opinion.
Justice Schmidt concurred in part and dissented in part, with opinion.

) OPINION

In these consolidated cases, Ruth Ann Alford, as the executor of the estates of her late

parents, Thomas and Doris Shelton, sued her brother, Rodney Shelton, to recover real estate that

AL
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she alleged Rodniey had wrongly received from both estates and for damages resulting from
Rodney's a]legecﬁ violation of his legal duties as successor power of attorney for Doris. In case
No. 3-14-0144, F!{uth Ann, as executor of Thomas's estate, filed an amended estate citation
seeking the return to Thomas's estate of a farm that Thomas had conveyed to Rodney in
December 2011. Ruth Ann alleged that the conveyance was presumptively fraudulent because it
occurred while R}odney was named as the successor power of attorney under Thomas's [llinois
Statutory Short Form Power of Attorney for Property (POA), and while Doris, Thomas's primary
power of attorney under the POA, was incompetent. Rodney moved to dismiss the complaint
under sections 2-;6 15 and 2-619 of the Code of Civil Procedure (Code) (735 ILCS 5/2-615, 2-619
(West 2010)). Tge trial court granted Rodney's motion to dismiss under section 2-619 because it
found that Ruth Ann had failed to establish that Doris was incompetent at the time of the
conveyance and that Rodney owed Thomas a fiduciary duty at that time.

In case Nb. 3-14-0685, Ruth Ann, as executor of Doris's estate, sued Rodney for damages
allegedly caused by Rodney's breach of a duty to Doris as a successor power of attorney. Ruth
Ann alleged that,. while Rodney was named as a successor power of attorney for Doris, and while
Doris was incompetent to manage her own affairs, Rodney colluded with Thomas, Doris's

1
primary power of attorney, to transfer Doris's interest in certain real estate to Rodney in violation
of section 2-10.3(b) of the Illinois Power of Attorney Act (Act) (755 ILCS 45/2-10.3(b) (West
2010). Rodney moved to dismiss the complaint under section 2-615 of the Code (735 ILCS 5/2-

615 (West 2010)). The trial court granted Rodney's motion and found as a matter of law that, at

the time of the transaction at issue, Rodney had no duty to Doris. This appeal followed.

FACTS

A
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On January 18, 2005, Thomas Shelton executed an [llinois Statutory Short Form Power
of Attorney for Property (POA) appointing his wife, Doris Shelton, as his "attorney-in-fact" or
“agent." The POA form states that Doris has the power to act for Thomas and in his name in any
way Thomas cou)d act in person with respect to several enumerated powers, including: (1) the
power to “pledge; sell, and otherwise dispose of any real or personal property without advance
notice" to Thomas; (2) the power to make Estate transactions, gifts, and "all other property
powers and transactions"; (3) the power to name or change beneficiaries or joint tenants; and (4)
the power to exercise trust powers, It was a "durable” power of attorney in that it provided that
Thomas's appointed agent "may exercise the powers given here throughout [Thomas's] lifetime,
after [he] becomg[s] disabled" (unless Thomas or a court otherwise limited or terminated the
agent's power, which did not occur).

In paragraph 8, Thomas's POA provided:

“If any agent named by me shall die, become incompetent, resign or refuse
to accept the office of agent, I name the following (each to act alone and
successively, in the order named) as successor{s) to such agent: my son Rodney L.

Shelton -- my daughter Ruth Ann Alford.

For purposes of this paragraph 8, a person shall be considered to be
i
incompetent if and while the person is a minor or an adjudicated incompetent or
disabled person or the person is unable to give prompt and intelligent

consideration to business matters, as certified by a licensed physician.”

On the same day Thomas executed his POA, Doris executed a substantively identical
durable POA for property appointing Thomas as her agent (or attorney-in-fact) and Rodney and

Ruth Ann, successively, as successor agents.

4973
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Thomas and Doris owned a farm together as joint tenants. On December I, 2011,
Thomas executed quitclaim deeds conveying his and Doris's interest in the farm to Rodney and
Rodney's wife. Thomas conveyed his own interest in the farm on his own behalf, and he
conveyed Doris's interest in the farm as attorney-in-fact under Doris's power of attorney. On the
same day, Thomas executed another quitclaim deed conveying to Rodney and Rodney's wife
another farm that was titled in Thomas alone.

On December 2, 2013, Thomas's estate (by its executor, Ruth Ann), filed an amended
citation under section 16-1 of the Probate Act of 1975 (Probate Act) (755 ILCS 5/16-1 (West
2012)) against Rodney and his wife to recover the farm originally owned by Thomas. The
citation alleged that, at the time Thomas conveyed the farm to Rodney, Rodney was Thomas's
agent under Thomas' POA because: {1) Thomas's POA designated Rodney as successor POA;
and (2) at the time of the conveyance, the predecessor POA (Doris) was incompetent. In support
of the latter assertion, the estate alleged that: (a) "[f]Jrom March 2011 Doris *** was observed to
have confusion and lack of short term memorization [sic]"; (b) "[m]edical treatment records
through, and beyond, December 1, 2011 reflect Doris's *** continued confusion and cognitive
impairment"; (c) "[albnormal EEG of 9-15-2011 found 'features that would be consistent with
diffuse cerebral dysfunction' "; (d) "[o]n or about Qctober 4, 2011, Doris *** was diagnosed with
dementia"; (¢) "[r]ecords for Doris *** thereafter reflect progressive decline in cognitive level,
disorientation and hallucinations." The complaint alleged that, based on "the progressive effects
of [Doris's] diagnosed Dementia as set forth above," Doris "was unable to manage her affairs due
to said mental deficiency and was incompetent at the time of the execution of the foregoing
deeds." The complaint did not attach a physician's report certifying that Doris was unable to

conduct her business affairs or otherwise incompetent.

Ay
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The complaint further alleged that, due to Doris's incompetence at the time the deeds at
issue were executed, "Rodney *** had succeeded to and was the POA under the power of
attorney which created a fiduciary relationship between Thomas *** and Rodney." Therefore,
the complaint maintained, the conveyances from Thomas to Rodney were "presumptively
fraudulent" and Rodney was required show by clear and convincing evidence that the
"transaction was fair and equitable.” Absent such showing, the complaint asked that the deeds be
set aside.

On December 11, 2013, Rodney filed motions to dismiss the estate's amended petition for
citation under sections 2-615 and 2-619(a)}(9) of the Code. The latter motion noted that Doris had
not been adjudicated incompetent or declared incompetent by a physician’s certification, as
required by paragraph 8 of Thomas's POA. Therefore, Rodney argued, Rodney never assumed a
fiduciary duty to Thomas under the POA. Moreover, Rodney contended that "[t]he power of
attorney at issue and applicable principles of lllinois law do not permit a retroactive adjudication
of incompetence or the creation of a fiduciary relationship nunc pro tunc." The estate filed a
response to Rodney's motions to dismiss and Rodney filed a reply.

On January 30, 2014, the estate filed the "Physician's Report" of Dr. Daniel M. Jurak,
Doris's former treating physician, as a supplemental exhibit to its response to Rodney's motions
to dismiss. In his report, Dr. Jurak stated under oath that Doris had suffered from "[d]ementia,
diagnosed on or before October 4, 2011, associated with Parkinson's Disease with a start of care
date of October 13, 2011." Dr. Jurak further stated that Doris had an "onset of confusion in
March 2011" and had "exhibited continuing diminishment of mental and cognitive ability with
progressive worsening through the date of her death in 2012." Dr. Jurak opined that "[a]s of, and

including, December 1, 2011, *** Doris Shelton was incompetent, unable to manage her
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personal affairs, unable to give prompt and intelligent consideration [to] her personal affairs and
unable to give prompt and intelligent consideration to business matters.” Dr. Jurak stated that he
based these observations on: (1) "fhis] own examinations(s), continuing care and observations(s),
of Doris Shelton from 2008 through the date of her death”; and (2) "[r]eview and examination of
treatment records kept in the ordinary course of business, created by persons with independent
knowledge of their personal observations and assessments, made at or near their personal
observations and assessments[,] *** records of which [Dr. Jurak had] found to be accurate and

reliable.”

The trial court held a hearing on Rodney's motions to dismiss on February 4, 2014, After
reading the parties' briefs and hearing oral arguments, the trial court denied Rodney's motion to
dismiss under Rule 2-615 but granted his motion to dismiss under rule 2-619(a)(9). The court
reasoned that, at the time of the conveyance on December 1, 2011, no doctor had certified that
Doris was unable to manage her financial affairs, and the doctor's certification that "would
trigger that POA" occurred two years after the event. The court concluded that "I don’t think
you can retroactively a year or two years later submit a certification *** that is specifically
referred to in the POA and have retroactive effect.”

On March 24, 2014, Ruth Ann, as executor of Doris's estate, filed a complaint against
Rodney seeking damages for Rodney's alleged breach of fiduciary duty to Doris. The complaint
alleged that, on December 1, 2011, Thomas violated his duty as Doris's agent under Doris's POA
by transferring all of Doris's interest in the farm to Redney and Rodney's wife without reserving
a life estate in Doris at a time when Doris was incompetent and in need of income from the
property. The complaint further alleged that Rodney "participated in such breach of fiduciary

duty" by Thomas in violation of section 2-10.3 of the Act (755 ILCS 45/2-10.3 (West 2010)) by

A
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failing to notify Doris of such breach and by failing to take action to safeguard Doris's best

interests. The complaint sought damages "in an amount not less than $50,000" plus attorney's

fees and court costs.

Rodney filed a motion for judgment on the pleading pursuant to section 2-615(e) of the
Code or, in the alternative, a motion to dismiss the complaint under section 2-615(a) of the Code.
In both motions, Rodney argued that he was not an "agent” as alleged in the complaint under
either Doris’s POA or section 2-10.3 of the Act. Rodney maintained that he had no fiduciary
duty to act as alleged in the complaint, and that the complaint thereby failed to state a cause of
action for breach of fiduciary duty. In its response to Rodney's motions, Ruth Ann argued that,
as a designated successor agent under Doris's POA, Rodney was a fiduciary as a matter of law
and therefore had a duty to Doris on the date the deeds were executed. During oral argument,
Ruth Ann argued that section 2-10.3 of the Act and [llinois case law stand for the proposition
that a "secondary agent could be liable" if he "sees the primary agent violate his duty to the
principal," and that a successor POA has a duty to take action under such circumstances to
protect the principal from harm.

After oral argument, the trial court took the matter under advisement. On August 29,
2014, the trial court issued a ruling from the bench finding as a matter of law that Rodney never
became an agent of Doris's under Doris's POA, and therefore no fiduciary duty ever arose. The
court found that, at the time of the conveyance at issue, Thomas was Doris's agent with all of the
discretion that Doris chose to give him. Accordingly, the trial court granted Rodney's motion to

dismiss Ruth Ann's complaint with prejudice under section 2-615(a).

Thomas's estate appealed the trial court's dismissal of its amended petition for citation to

recover property from Rodney under section 16-1 (appeal No. 3-14-0163), and Doris's estate
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appealed the trial court's dismissal of its complaint for damages against Rodney (appeal No. 3-
14-0685). We consolidated the appeals.
|
ANALYSIS

L. The Dismissal of the Amended Estate Citation filed by Thomas's Estate

In appeal No. 3-14-0163, Ruth Ann, as executor of Thomas's estate, argues that the trial
court erred in granting Rodney's motion to dismiss the amended estate citation under section 2-
619(a}(9) becausée Rodney was Thomas's fiduciary at the time Thomas conveyed his farm to
Rodney, thereby rendering the conveyance presumptively fraudulent. A motion for involuntary
dismissal under section 2-619(a)(9) of the Code admits the legal sufficiency of the complaint,
admits all well-pleaded facts and all reasonable inferences therefrom, and asserts an affirmative
matter outside the complaint bars or defeats the cause of action. Reyrolds v. Jimmy John's
Enterprises, LLC, 2013 [L App (4th) 120139, 31, When ruling on a section 2-619(a)(9)
motion, the court% construes the pleadings "in the light most favorable to the nonmoving party"”
(Sandholm v. Kuecker, 2012 IL 111443, § 55), and should only grant the motion "if the plaintiff
can prove no set of facts that would support a cause of action” (Snyder v. Heidelberger, 2011 IL

111052, 9 8). We review a trial court's dismissal of a complaint under section 2-619(a)(9) de

novo. Reynolds, 2013 11 App (4th) 120139, § 31.

Ruth Ann% argues that Rodney had a fiduciary relationship with Thomas at the time of the
conveyance in Décember 2011 because Thomas had designated Rodney as a successor agent in
his POA. She also maintains that, because Doris was incompetent at the time Thomas conveyed
his farm to Rodney in December 2011 (as certified by Doris's treating physician in 2014),

Rodney had succeeded Doris as Thomas's attorney-in-fact at the time of the conveyance, which

made him Thomas's fiduciary. Ruth Ann argues that, because Rodney was Thomas's fiduciary,

!
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Thomas’s conveyance of his farm to Rodney was presumptively fraudulent, and the trial court

erred in dismissing the amended estate citation.

A fiduciary relationship is one where a person is under a duty to act for the benefit of
another. In re Estate of Baumgarten, 2012 1L App (Ist) 112155, 1 16. A fiduciary relationship
can arise as a matter of law or fact. In re Estate of DeJarnette, 286 111, App. 3d 1082, 1088
{1997). One way in which a fiduciary relationship can exist as a matter of law is through the
appointment of a power of attorney. Jd.; see also Clark v. Clark, 398 111, 592, 600 (1947); In re
Estate of Elias, 408 11l. App. 3d 301, 319 (2011) ("A power of attorney gives rise to a general
fiduciary relationship between the grantor of the power and the grantee as a matter of law.");
Spring Valley Nursing Center, L.P. v. Allen, 2012 IL App (3d) 110915, 112 ("When a person is
designated as an agent under a power of attorney, he has a fiduciary duty to the person who made
the designation.”).

"The mere existence of a fiduciary relationship prohibits the agent from seeking or
obtaining any selfish benefit for himself, and if the agent does so, the transaction is presumed to
be fraudulent.” Spring Valley Nursing Center, 2012 IL App (3d) 110915, 9 12; see also Clark,
398 IlI. at 601-02. "Thus, any conveyance of the principal's property that either materially
benefits the agent or is for the agent's own use is presumed to be fraudulent." Spring Valley
Nursing Center, 2012 IL App (3d) 110915, § 12; see also Clark, 398 111. at 601; In re Estate of

Rybolt, 258 T11. App. 3d 886, 889 (1994). ' This rule applies to conveyances of the principal’s

'The presumption of fraud is not conclusive and may be rebutted by clear and convincing
evidence to the contrary. Spring Valley Nursing Center, 2012 IL App (3d) 110915, 13. The
burden is on the agent to rebut the presumption by showing that he acted in good faith and that

he did not betray the confidence placed in him. /d. If the agent satisfies this burden, the

k3



123

property by the e;gcnt to a third party on behalf of the principal and also to conveyances made by
the principal directly to the agent. See, e.g., Clark, 398 1. at 601; Estate of Rybolt, 258 1Il. App.
3d at 889. "[T]hq burden of pleading and proving the existence of a fiduciary relationship lies
with the party sc{:king relief.” Lemp v. Hauptmann, 170 111, App. 3d 753, 756 (1988). The trial
court's determination whether a POA gives rise to a fiduciary relationship as a matter of law is a

legal conclusion that we review de novo.

In determining whether Rodney was Thomas's fiduciary at the time of the conveyance at
issue, we must first answer a threshold legal question. Specifically, we must decide whether a
successor agent L{mder a POA has a fiduciary duty to the principal before he becomes the acting
agent (or the "attorney in-fact™) merely by virtue of being named a successor agent in the POA,
This is an issue of first impression. Illinois courts have held repeatedly that an appointed agent
under a POA (i.e., an agent designated as the principal's attorney-in-fact) has a fiduciary duty to
the principal as a matter of law from the time the POA is executed, regardless of whether or
when He exercise}s his powers under the POA. See, e.g., Estate of Elias, 408 Ili. App. 3d at 320;

|

see generally /n r‘e Estate of Miller, 334 11l App. 3d 692, 697, 700 (2002). However, no

transaction in question will be upheld. See 755 ILCS 45/2-7(a) (West 2010); Clark, 398 111. at
602. However, if the agent fails to rebut the presumption, the transaction will be set aside. See
755 ILCS 45/2-7(a), (f) (West 2010); Clark, 398 111, at 601. Some of the significant factors to be
considered in detéarmining if the presumption of fraud has been rebutted include whether the
fiduciary made a frank disclosure to the principal of the information he had, whether the
fiduciary paid adequate consideration, and whether the principal had competent and independent
advice. Spring Valley Nursing Center, 2012 IL App (3d) 110915, § 12; Estate of DeJarnette, 286

[1l. App. 3d at 1088.

10
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published Illinois decision holds that a party named a successor agent under a POA has such a

duty before he becomes the principal’s attorney-in-fact. That is not surprising, because a

fiduciary reiationf is created by the "appointment,

"o

granting,” or "designation” of a power of
|
attorney (see, e.g.}, Estate of DeJarnette, 286 111, App. 3d at 1088, Estate of Elias, 408 1ll. App.

1
3d at 319; Spring Valley Nursing Center, 2012 IL App (3d) 110915, § 12), and a successor agent

- under a POA is appointed, granted, or designated a power of attorney only contingently, i.e.,

only if the person designated attorney-in-fact under the instrument is unwilling or unable to act
on the principal’s behalf. In this case, Thomas’s POA provided: "If any agent named by me
shall die, become incompetent, resign or refuse to accept the office of agent, 1 name the
following (each to act alone and successively, in the order named) as successor(s) to such agent:
my son Rodney 1. Shelton -- my daughter Ruth Ann Alford.” (Emphasis added.) Thus,
Rodney’s designation as Thomas's agent under the POA, and the attendant powers to act on
Thomas’s behalf,% would be triggered if, and only if, the designated attorney-in-fact (Doris) died,
became incompeéent, or refused to accept the agency. Until any of those events occurred,
Rodney had no power of attorney under the document, and therefore no common-law fiduciary
duty to exercise such power according to Thomas’s interests. In sum, it is the power to actas a
principal's attorney-in-fact that creates a fiduciary duty as a matter of law, Until that power is

actually conferred, there can be no corresponding fiduciary duty to use that power for the
principal's benefit.

Having found that Thomas’s designation of Rodney as a successor agent under the POA
did not create a c;ommon-law fiduciary relationship, we proceed to the second question noted
above: namely, v\ifhether the estate established that Doris was incompetent at the time of the

conveyance in 2011 (and, therefore, that Rodney became Thomas's agent-in-fact at that time

AR
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under the POA) through Dr. Jurak's physician's report, even though that report was prepared and
signed approximately two years later. The trial court answered this question in the negative.
The court concluded that a physician's certification of incompetency had to be rendered prior to
the conveyance at issue in order to establish Doris's incompetency under Thomas's POA, and that
a physician's certification prepared two years after the fact could not establish Doris's
incompetency "retroactively.” We agree.

As noted, Thomas’s POA names Rodney as a successor agent only if the designated
attorney-in-fact (Doris) "shall *** become incompetent." The next sentence states that "[f]or
purposes of this paragraph ***, a person shall be considered to be incompetent if and while the
person is a minor or an adjudicated incompetent or disabled person or the person is unable to
give prompt and intelligent consideration to business matters, as certified by a licensed
physician." (Emphasis added.) Although the POA does not expressly state when the physician's
certification must take place, when the paragraph is read as a whole, the clear implication is that
the certification must occur before the successor power of attorney becomes the attorney-in-fact,
Unless the originally designated attorney-in-fact is disabled or a minor, she does not “become
incompetent” for purposes of the POA unless she s adjudicated incompetent or certified
incompetent by a licensed physician. Moreover, the POA expressly states that the original agent
will be considered incompetent “if and while” such certification and adjudication takes pace.
(Emphasis added.) The most straightforward reading of these provisions is that the physician's
certification, like an adjuclicafion of incompetency, is meant to serve as a triggering event that
nullifies the primary agent's authority at the time of the certification and in the future, until the
certification is rescinded. Nothing in Thomas's POA suggests that a physician's certification

prepared years after the fact may retroactively nullify the designated agent-in-fact's authority to

12
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act under the POA. Because written POAs must be strictly construed in lllinois (In re Estate of
Romanowski, 329 lll. App. 3d 769 (2002); Amcore Bank, N.A. v. Hahnaman-Albrecht, Inc., 326
Il App. 3d 126 tZOOI 1, we will not read such intent into the instrument by implication where

the text does not-clearly support that interpretation.

Moreover, there are good policy reasons for reading a standard form POA in this manner.
Allowing incomf?etency determinations to be made years after the fact could create uncertainty
and lead to situations where an acting power of attorney makes financial decisions for a long
period of time before he or she is declared incompetent and replaced with a successor POA,
Principals, actingT agents, successor agents, and third parties need to know with certainty who has
the authority to act on the principal's behalf (and who has fiduciary duties to the principal) at a
particular time. tf an attorney-in-fact's authority can be nullified retroactively by a doctor's

certification years after the fact, the designated successor agents would never be certain when

1

1
their powers and duties under the POA were triggered. A successor agent under the POA might

reasonably believe that the attorney-in-fact is competent, only to discover years later that she had
been incompetent for years, and that the successor agent has been inadvertently shirking his duty
throughout that e%ntire period. This would create a regime of instability and uncertainty which
could upset the settied expectations of principals, attorneys-in-fact, successor agents, and third
parties who have transacted business with an attorney-in-fact. Moreover, allowing retroactive

certification of an agent's incompetency would likely spawn litigation (complete with conflicting

expert testimony) to establish when an attorney-in-fact became incompetent. A bright-line rule

13
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requiring a physician's certification of incompetency before the attorney-in-fact is replaced by a

successor agent would avoid all of these problems.?

Accordingly, we affirm the trial court's dismissal of the amended estate citation in appeal

No. 3-14-0163. -

|
2. The Dismissal of Doris's Estate's Claim Against Rodney

In Case I\io. 3-14-0685, Ruth Ann, as executor of Doris's estate, argues that the trial court
erred in dismissiﬁg Doris's estate's claim against Rodney for breach of fiduciary duty as a
successor trustee under section 2-10.3(b) of the Act (755 ILCS 45/2-10.3(b) (West 2010)). The
trial court dismiséed Doris's estate's claim under section 2-615(a) of the Code. A section 2-
615(a) motion to.dismiss tests the legal sufficiency of the complaint on its face. Doe-3 v.
MecLean County Unit District No. 5 Board of Directors, 2012 1L 112479, § 15. A section 2-
615(a) motion arjgues that the facts alleged in the complaint, viewed in the light most favorable
to the plaintiff, and taking all well-pleaded facts and all reasonable inferences that may be drawn

from those facts as true, are insufficient to state a cause of action upon which relief may be

2 In his dilssent in appeal No. 3-14-0163, Justice Schmidt suggests that most of these
problems could be alleviated if we allowed retroactive certifications of incompetency by
physicians but limited the effect of such certifications to transactions that benefit the successor
agent. See infraf] 50. That may well be true. However, the language of Thomas’s POA does
not support retroaglctive certifications of incompetency, much less the limitation of such
certifications to transactions that benefit a successor agent. As noted above, written POAs must
be strictly constrﬁed in llinois. In re Estate of Romanowski, 329 111. App. 3d 769 (2002);
Amcore Bank, 326 1l1. App. 3d 126. Accordingly, we cannot read provisions or limitations into a

POA that are not clearly supported by its text.
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granted. 7d., | 25. "[A] cause dfaction should not be dismissed pursuant to section 2-615 unless
it is clearly apparent that no set of facts can be proved that would entitle the plaintiffto
recovery." (Internal quotation marks omitted.) /d. We review a trial court's dismissal of a
complaint under section 2-615(a) de novo. Id.

The complaint in this case alleged that, on December 1, 2011, Thomas violated his
fiduciary duty as Doris's agent under Doris's POA by transferring all of Doris's interest in the
farm to Rodney and Rodney's wife without reserving a life estate in Doris at a time when Doris
was incompetent and in need of income from the property. The complaint alleged that Rodney
"participated in such breach of fiduciary duty" by Thomas in violation of section 2-10.3 of the
Act (755 ILCS 45/2-10.3 (West 2010)) by failing to notify Doris of such breach and by failing to
take action to safeguard Doris's best interests.

Section 2-10.3 of the Act is entitled "Successor Agents." Subsection (b) of section 2-10.3
provides that:

"An agent is not liable for the actions of another agent, including a predecessor

agent, unless the agent participates in or conceals a breach of fiduciary duty

committed by the other agent. An agent who has knowledge of a breach or

imminent breach of fiduciary duty by another agent must notify the principal and,

if the principal is incapacitated, take whatever actions may be reasonably

appropriate in the circumstances to safeguard the principal's best interest.”

(Emphasis added.) 755 ILCS 45/2-10.3(b) (West 2010)).

Ruth Ann argues that, under section 2-10.3(b), Rodney is liable for any breach of

fiduciary duty committed by Thomas when he conveyed Doris's interest in the farm to

Rodney.
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In dismissing the complaint, the trial court held that, because Rodney was only a
successor agent who never became an actual agent of Doris's under the POA, no fiduciary duty
ever arose as a matter of law. However, although we agree that Rodney did not have a fiduciary
duty to Doris under the POA or under the common law, that does not resolve the matter. The
complaint in this case was based upon section 2-10.3(b) of the Act. That section provides that
successor agents may be liable for breaches of fiduciary duty committed by their predecessor
agents if they participate in or conceal such breaches. 755 ILCS 45/2-10.3(b) (West 2010).
Successor agents are liable for such conduct under section 2-10.3(b) regardless of whether they
have independent fiduciary obligations to the principal. Section 2-10.3(b) does not state that
successor agents may be liable for breaches committed by predecessor agents only if they

themselves become acting agents.

Moreover, section 2-10.3(b) imposes certain affirmative obligations upon successor
agents. Specifically, section 2-10.3(b) provides that a successor agent "who has knowledge of a
breach or imminent breach of fiduciary duty by another agent" "must notify the principal and, if
the principal is incapacitated, take whatever actions may be reasonably appropriate in the
circumstances to safeguard the principal's best interest." /d. The statute suggests that successor
agents who fail to discharge these obligations are liable for any breach of fiduciary duty

committed against a principal by a predecessor agent.’

3 It should be emphasized, however, that the statute only imposes affirmative duties on a
successor agent in the event that the successor agent "has knowledge of a breach or imminent
breach of fiduciary duty by another agent.” /d. In that event, and only in that event, the
successor agent must notify the principal and, if the principal is incapacitated, take reasonable

steps safeguard the principal's best interest. Id.
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Thus, by its plain terms, section 2-10.3(b) could support a cause of action against a
successor agent if the successor agent participated in or concealed a breach of duty by a
predecessor agent, or if the successor agent was aware of an imminent breach of fiduciary duty
by a predecessor agent but failed to notify the principal or take reasonable steps to safeguard an
incompetent principal's interest. In this case, the complaint alleged that: (1) Thomas violated his
fiduciary duty as Doris's agent under Doris's POA by transferring all of Doris's interest in the
farm to Rodney and Rodney's wife without reserving a life estate in Doris at a time when Doris
was incompetent and in need of income from the property; (2) Rodney was aware that Thomas
was going to execute a deed accomplishing this wrongful transfer of Doris's property interest;
and (3) Rodney "participated in such breach of fiduciary duty" by Thomas in violation of section
2-10.3(b) by failing to notify Doris of such breach and by failing to take action to safeguard
Doris's best interests. Thus, the complaint alleged facts sufficient to state a cause of action. We
therefore hold that the trial court erred in dismissing the complaint under section 2-615(a).

Rodney argues that, when the Act is read as a whole, it is clear that section 2-10.3(b) does
not apply to successor agents. Section 2-10.3(b) states that "[a]n agent” may be liable for the
actions of another agent under certain specified circumstances; it does not state that a "successor
agent" may be liable for such actions. Similarly, section 2-10.3(b) imposes certain duties on an
"agent," not a "successor agent." The Act defines "agent” as "the attorney-in-fact or other person
designated to act for the principal in the agency." 755 ILCS 45/2-3 (West 2010).4 By contrast,
section 2-10.3 suggests that a "successor agent” is designated to act only "if an initial or
predecessor agent resigns, dies, becomes incapacitated, is not qualified to serve, or declines to

serve." 755 ILCS 45/2-10.3(a) (West 2010). Thus, Rodney contends that, by using the term

4 The "agency" is the written power of attorney. See 755 ILCS 45/2-3 (West 2010).
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"agent” instead of "successor agent” throughout section 2-10.3(b), the legislature expressed its
intent that the duties and potential liability prescribed by that section should apply only to

attorneys-in fact, not to successor agents.

We disagree. Section 2-10.3(b) is a subsection within section 2-10.3, which is entitled
"Successor agents.” The other two subsections within that section both clearly apply to successor
agents. See 755 ILCS 45/2-10.3(a), (¢) (West 2010). Thus, it stands to reason that section 2-
10.3(b) applies to successor agents as well.

Moreover, section 2-10.3(b) imposes certain duties on an agent "who has knowledge of a
breach or imminent breach of fiduciary duty by another agent." (Emphasis added.) 755 [LCS
45/2-10.3(b) (West 2010). As Rodney acknowledges, only attorneys-in-fact have fiduciary
obligations to the principal under a POA, and only attorneys-in-fact are authorized to act for the
principal. Accordingly, only an attorney-in-fact could commit an "immanent breach of fiduciary
duty.” This means that section 2-10.3(b) must intend to impose duties on an agent when certain
unlawful acts are performed or about to be performed by an acting attorney-in-fact under a POA.
As noted, however, Rodney argues that section 2-10.3(b) imposes duties only on an attorney-in-
fact. If that were true, then the statute could apply only in a situation where there are co-agents
(i.e., two simultaneously acting attorneys-in-fact) under the POA. However, a careful reading of
the Act as a whole establishes that section 2-10.3(b) was not intended to apply to co-agents.
First, as noted, section 2-10.3(b) appears in a section of the Act entitled "Successor agents,” not-
"co-agents." More importantly, there is a separate section of the Act entitied "Co-agents” (755
ILCS 45/2-10.5 (West 2010)), and that section contains a subsection that is identical to section 2-
10.3(b) (see 755 ILCS 45/2-10.5(c) (West 2010)). If section 2-10.3(b) applied to co-agents, as

Rodney maintains, then section 2-10.5(¢) would be rendered superfluous. "It is a general rule of
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construction that where a statute can be reasonably interpreted so as to give effect to all its
provisions, a com“t will not adopt a strained reading which renders one part superfluous." Bass v.
Cook County Hoﬁpz‘lal, 2015 IL App (1st) 142665, 9 25. For this additional reason, we reject

Rodney's interpretation.

In his partial dissent in case No. 3-14-0685, Justice Carter maintains that our decisions in
these two consolidated appeals are inconsistent. See infra, §47. We disagree. In the first appeal
(No. 3-14-0163), éwe hold that a successor agent under a POA has no fiduciary duty to the
principal under thle common law until he becomes the acting agent (or attorney-in-fact). In the
second appeal (No. 3-14-0685), Justice Schmidt and [ hold that a successor agent has a limited
statutory duty under section 2-10.3(b). That statutory duty is an exception to (i.e., in derogation
of) the common law rule that successor agents have no duties to the principal. However, it is a
very limited dutyj As noted above, the statute imposes a duty on a successor agent to: (1) refrain
from participating in or concealing a breach of fiduciary duty committed by another agent; (2)
notify the principal of any immanent breach of fiduciary duty by another agent and, if the
principal is incapacitated, take whatever actions may be reasonably appropriate under the
circumstances to safeguard the principal’s best interest. The latter duty is imposed only if the

successor agent h]as knowledge of a breach or imminent breach of fiduciary duty by another
agent. Thus, it will apply only in very limited circumstances.

We also disagree with Justice Carter’s conclusion that “the references to the ‘agent’ in
section 2-10.3(b) are limited solely to the acting agent or attorney in-in-fact.” Infra §47. As
explained above, when section 2-10.3(b) is read in conjunction with other relevant provisions of
the Act, the only 1;-easonable conclusion is that section 2-10.3(b) was intended to apply to

successor agents, not to co-agents or other attorneys-in-fact.
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Moreover, contrary to Justice Carter’s conclusion (infra § 47), our reading of section 2-
10.3(b) does not conflict with section 2-7, which provides that an agent has no duty to "assume
control of or responsibility for any of the principal's property, care or affairs, regardless of the
principal’s physical or mental condition.” 755 ILCS 45/2-7 (West 2010). Section 2-10.3(b)
m‘erely imposes z; limited duty under certain narrow and specified circumstances, as discussed
above. In any e\;ent, even if there were some tension between these two provisions, the specific
duties imposed in section 2-10.3(b) would control over the general principie announced in
section 2-7. See Sierra Club v. Kenney, 88 111. 2d 110, 126 (1981); Calibraro v. Board of
Trustees of the B;uﬂa.’o Grove Firefighters' Pension Fund, 367 Ill. App. 3d 259, 262 (2006).

For the reasons set forth above, we reverse the trial court’s dismissal of Doris's estate's

claim.
CONCLUSION

The judgrment of the circuit court of Grundy County in appeal No. 3-14-0163 is affirmed.
|
The judgment of the circuit court of Grundy County in appeal No. 3-14-0685 is reversed and

remanded for further proceedings.

No. 3-14-0163, Affirmed.
No. 3-14-0685, Reversed and remanded.

JUST]]CEij CARTER, concurring in part and dissenting in part.

I concur with the majority's decision affirming the trial court's dismissal of the amended
estate citation in appeal No. 3-14-0163. Specifically, I agree with the analysis in paragraphs 18

through 27.

However, for the reasons that follow, [ also respectfully dissent from the majority's

decision reversing the trial court's dismissal of the estate's claim in appeal No. 3-14-0685.
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Specifically, 1 dissent from paragraphs 28 through 41. First, in my opinion, the majority's
decisions in the two consolidated appeals are inconsistent with one another as the majority finds
in the first appeal: (No. 3-14-0163) that a successor agent under a POA has no fiduciary duty to

|
the principal unti!l he becomes the acting agent but reaches the exact opposite conciusion in the
second appeal (No. 3-14-0685). Second, [ believe that the majority’s analysis in the latter appeal
is based upon a strained reading of section 2-10.3(b) of the Act, a reading with which I do not
agree. In my opinion, the references to the "agent" in section 2-10.3(b} are limited solely to the
acting agent or attorney-in-fact and do not include, or apply to, a successor agent. See 755 ILCS
45/2-3(b) (West éOlO)- (" '[a]gent' means the attorney-in-fact or other person designated to act for
the principal in t};e agency"). The more-limited reading of section 2-10.3(b) that I have
suggested here is more in keeping with section 2-7 of the Act, which limits the duties,
obligations, and liabilities of an agent acting under a POA and provides, in part, that an agent has
no duty to "assume control of or responsibility for any of the principal's property, care or affairs,
regardless of the principal's physical or mental condition." 755 ILCS 45/2-7 (West 2010). For
the reasons statedi, unlike the majority, I would affirm the trial court's dismissal of Doris's estate's

|
claim in appeal No. 3-14-0685.

JUSTICE SCHMIDT, concurring in part and dissenting in part.

Because I would reverse the trial court's dismissal of the amended estate citation in
appeal No. 3-14-0163, I respectively dissent from that portion of the majority opinion which

affirms it. Supraf 18-27.
i

I
In paragrziph 26, supra, the majority explains that the sky will fall if we were to read a

standard form POA to allow a retroactive declaration of incompetency. I suggest that the

majority's view allows a successor agent under a POA, who knows full well that the designated
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attorney-in-fact is incompetent, to engage in self-dealing before either seeking a physician's
declaration of incompetency, or a court order to the same effect. In a case such as this, we have
the opinion and medical records of Doris's former treating physician, not simply a hired expert.
If the estate can show that Doris was indeed incompetent at the relevant times, I see no reason,
not to allow the estate to challenge the transactions that benefitted Rodney. If a retroactive
declaration of incompetency only affects transactions that benefit the successor agent directly, or
even indirectly, then that should alleviate most of the majority's concerns. Supra § 26.

I concur with Justice Holdridge's analysis and reversal of the trial court with respect to

appeal No. 3-14-0685. Supra 9{ 29-41.

22

AU~





